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P-R-O-C-E-E-D-I-N-G-S1

10:11 a.m.2

CHAIRPERSON GRIFFIS:  I call to3

order our Public Hearing.  This is still the4

31st of October 2006 and again a very good5

morning to all of you.  My name is Geoff6

Griffis, Chairperson.  Joining me today is Ms.7

Miller, the Vice Chair.  Mr. Etherly is also8

joining us, a rather esteemed Member on the9

Board.  Representing the National Capital10

Planning Commission with us is Mr. Mann and11

representing the Zoning Commission is Mr.12

Parsons.13

Copies of today's hearing agenda14

are available for you.  If you need to look at15

it, you might want to question that you are in16

the right room or not.  We have one case on17

the schedule this morning.  You should all be18

here for that.19

Attendant to that though, there20

are several very important things.  First of21

all, I'm going to ask that everyone turn off22
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their cell phones, beepers, buzzers whatever1

it is at this time.  There is two major2

reasons why we do that.  Of course, we do not3

want to disrupt the testimony that's going to4

be presented to the Board.  But also most5

importantly, we are being transmitted.6

There are two ways in which7

transmissions are taking place in all of our8

Public Hearings.  First, there is a Court9

Reporter, sitting on the floor to my right,10

who is creating the official transcript.  We11

are also being broadcast live on the Office of12

Zoning's website.  So attendant to that, of13

course, we ask that noise and decorum and all14

noise making devices be turned off.15

This is a continuation of a16

hearing, so I'm not going to go through all17

the procedures in our chronology of such.  We18

are coming to the end of this Public Hearing19

on Application 17309, so I'll dispense with20

that, except to the fact to the most important21

aspects and that is, well, what is that22
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actually?1

I guess we'll get right into it.2

We'll cut through all the rest of it.3

Clearly, as I always say in our opening, the4

Sunshine Act does require that we hold our5

hearings and procedures in the open and before6

the public.  We do enter into Executive7

Session at times.  This is for purposes of8

reviewing records and/or deliberating on9

cases.  That is in accordance with our rules,10

regulations and procedures.  It's also in11

accordance with the Sunshine Act.12

We have set this date for this13

continuation and I will adjust accordingly the14

time and give everyone an update if we think15

we're going to go well beyond our morning16

session.  But with that, let me dispense and17

just say a very good morning to Ms. Bailey, on18

my far left, who is with the Office of Zoning,19

Mr. Moy, who is with us, and will return.  We20

also have Attorney General on the dias with21

us.22
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And I think I will go to ask if1

there is anyone here present that will be2

addressing the Board today that was not3

previously sworn in?  I would ask that you4

stand, at this time.  Is there anyone here5

that's going to or potentially address the6

Board that has not been sworn in previously?7

Very well.  If everyone has been sworn in, we8

can continue on.9

And, Ms. Bailey, if you are ready,10

you can call the case.11

MS. BAILEY:  Mr. Chairman, Members12

of the Board, to everyone, good morning.  Mr.13

Chairman, as you know, this is a continuation.14

Six hearings have been held on this15

application.  This is the seventh hearing and16

it's the Application No. 17309 of Dorchester17

Associations LLC, pursuant to 11 DCMR 3104.1,18

for a special exception under section 2516, to19

allow 13 detached single-family dwellings on20

a single subdivided lot, including approval of21

two 16 foot wide roadways rather than 25 foot22
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wide roadways, under section 2516(d).  The1

property is located in the 2800 Block of Chain2

Bridge Road, N.W.  It is Zoned CBUT/R-1-A and3

the square is 1425, Lot 827, Parcels 12/63,4

12/293 and 12/294.5

CHAIRPERSON GRIFFIS:  Excellent.6

As I look at this in a continuation, of7

course, it is our anticipation that we will8

finish this today.  We will, obviously, then9

set this for a decision making, so this would10

be the conclusion of our Public Hearings.11

Let me just lay out the fact that12

we have before us a motion.  We also have13

additional information that has come in that14

we will need to address and then we would go15

to, as we have set this date, the cross16

examination of witnesses that were presented17

in the rebuttal submissions.18

Let me have everyone introduce19

themselves for the record before us, at this20

time.  I'll start on my left.21

MR. BROWN:  Patrick Brown from22
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Greenstein, DeLorme and Luchs on behalf of1

Chain Bridge Road/University Terrace2

Preservation Committee in opposition.3

MS. GATES:  Alma Gates, Chair of4

Advisory Neighborhood Commission 3D.5

MR. KEYS:  George Keys, Jordan and6

Keys, representing Dorchester Associates LLC,7

the applicant.8

CHAIRPERSON GRIFFIS:  Excellent.9

Thank you all very much.  Let's move right10

into it.  Mr. Brown, it's your motion, am I11

correct?12

MR. BROWN:  Yes, Mr. Chairman.13

CHAIRPERSON GRIFFIS:  Do you have14

a brief address?  Obviously, you don't need to15

go through the whole thing again.  We have all16

read it.17

MR. BROWN:  Well, I wouldn't want18

to do that, but I think the brief, which you19

have all I know read, lays out very clearly20

and starkly, one, and Mr. Keys in responding21

did not challenge the assertion that everyone22



10

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

knew that his filing was first and foremost1

untimely under any concept of the Board's2

rules, which he is familiar with as well as3

fundamental fairness to arrive at the hearing4

with a filing of this magnitude.5

Second, it in scope goes6

substantially beyond, by their own admission,7

rebuttal.  And these circumstances were8

unusual because of the break in the hearing9

proceedings.  But certainly judging rebuttal10

and the Board's experience, we never have11

permitted this type of submission or the type12

of material would never have been possible.13

If you look at it and on its face,14

the material being submitted and the testimony15

that was given references in numerous, if not16

all the critical instances, documents dated17

September 1, 2006, which, obviously, were18

created long after the Board closed the record19

in this matter, except for at the conclusion20

of the hearing for a witness list.21

CHAIRPERSON GRIFFIS:  Well, there22
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was no official closing of the record.  The1

record is still open.  In fact, we're in2

hearings.3

MR. BROWN:  Yes, but for purposes4

of and you had a dialogue in two occasions5

with the applicant's then counsel where we6

clearly closed the loop, that the Board's7

instructions were by September 8th.8

CHAIRPERSON GRIFFIS:  Please,9

don't.10

MR. BROWN:  That there would be11

filing of the witness list only.12

CHAIRPERSON GRIFFIS:  Well, you13

know, these things are not always predictable.14

Let me ask you, because I understand all that15

and it's well-written and decisive the16

poignant in your submission, however, is there17

more information that you want to provide to18

the Board for address of the rebuttal19

testimony and evidence that came in or are we20

just purely on a procedural manner here?21

MR. BROWN:  Well, it goes --22
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certainly, it involves a procedural manner,1

but the context is that the balance of these2

proceedings, which I tried to point out by a3

measure of --4

CHAIRPERSON GRIFFIS:  Paper.5

MR. BROWN:  Well, but not just6

paper, but -- because it's very hard to judge7

minutes.  But these proceedings have been8

allowed to become horribly unbalanced, which9

is fundamentally against the Board's rules.10

It's very clear that the proceedings --11

substantively, what that means is the12

applicant has had now several opportunities to13

come back and every time kind of evolve their14

plan.15

CHAIRPERSON GRIFFIS:  Yes.16

MR. BROWN:  And, in fact, they did17

make substantive changes to their plans.18

CHAIRPERSON GRIFFIS:  Do you find19

that the submissions, let's take the last20

submission that is of issue, the September21

19th, do you find that this was just kind of a22



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

changing of the paradigm in legal theory and1

design or were these elements that addressed,2

one, the Board's questions and/or the3

opposition's concerns?4

MR. BROWN:  Well, they attempted5

to address concerns that had been raised, but6

by changing their plans.7

CHAIRPERSON GRIFFIS:  Isn't that8

part and parcel then of the process of which9

we go through here?10

MR. BROWN:  Not in the context of11

rebuttal.  I don't believe that's the case.12

CHAIRPERSON GRIFFIS:  So after13

their case in chief, there is no more14

opportunity to address any concerns that the15

Board might bring up or that might come up in16

the opposition's presentation of the case,17

because, chronologically, the opposition18

presents their case after the applicant.  So19

in rebuttal it's not appropriate then to20

address those elements?21

MR. BROWN:  It's perfectly22
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appropriate to address those elements.  How1

you do that and the scope of which you do that2

and, in fact, pardon the vernacular, but3

changing your story.4

CHAIRPERSON GRIFFIS:  Sure.5

MR. BROWN:  There are new6

construction techniques, new construction7

methods.8

CHAIRPERSON GRIFFIS:  Sure.9

MR. BROWN:  New information and10

almost every page of the transcript and the11

filing.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. BROWN:  And it's a --14

CHAIRPERSON GRIFFIS:  So let me15

ask you then.16

MR. BROWN:  -- moving --17

CHAIRPERSON GRIFFIS:  In that --18

MR. BROWN:  You have created a19

moving blanket.20

CHAIRPERSON GRIFFIS:  In doing21

that, that's fundamentally enough for the22
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Board to deny the application or just not to1

take that information in, so we're all working2

on old information?  There seems to be two3

things you are asking the Board to do.4

MR. BROWN:  Well, one, I think the5

appropriate response would be to exclude that6

information.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. BROWN:  It was untimely filed.9

CHAIRPERSON GRIFFIS:  Let me just10

explore it quickly with you then.11

MR. BROWN:  Yes.12

CHAIRPERSON GRIFFIS:  If we13

excluded that information, where are we?  I14

mean, do we proceed then with the past, the15

older information that didn't address some of16

the elements?  I mean, Mr. Parsons was quite17

articulate in some of the things he was18

looking for.  Some of those elements address19

that.  Do we not allow that?  I mean, who is20

served if we follow that train?21

MR. BROWN:  One, the process and22
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the fairness of that process is served.1

Again, the Board, besides how you decide any2

particular case, and this Board has been quite3

scrupulous, in this in my experience over the4

years, in maintaining fair and balanced5

proceedings.6

By virtue of being at the last7

minute --8

CHAIRPERSON GRIFFIS:  Thank you9

for saying.10

MR. BROWN:  But I think having set11

that benchmark, that's a standard that you12

would want to continue to vindicate.13

CHAIRPERSON GRIFFIS:  Absolutely.14

MR. BROWN:  And having -- and the15

Board is a victim of this as well as the other16

parties, but a document that clearly surprised17

and went beyond your expectations that were18

clearly established at the previous hearing19

and faced with that, I think the Board's20

responsibility to maintain the fairness of the21

proceedings is to exclude it.22
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If it's improper, it's improper1

and shouldn't be there.  Again, in the2

context, the applicant bears the burden of3

proof in this case.4

CHAIRPERSON GRIFFIS:  No question.5

MR. BROWN:  But that's not an open6

invitation or an ongoing opportunity.  They7

have got to make their case and it in the case8

in chief and can't take advantage, of which is9

really the Board's convenience in this case,10

by rescheduling rebuttal, to come back and to11

get their story straight or to change their12

plans and present -- and this is the challenge13

you have, you have created a moving target.14

CHAIRPERSON GRIFFIS:  Yes.  I15

don't disagree.16

MR. BROWN:  And then --17

CHAIRPERSON GRIFFIS:  I'm more18

concerned actually with the amount of19

information that the Board needs to decipher20

and deliberate on, because when we are21

finished with this Public Hearing, it's our22
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now responsibility at a full record to make a1

judicial decision.  And that is my2

responsibility to make sure that, one, we have3

all of the information that is required for us4

to do that.  And two, that we have it in a5

manner of which is understanding and equal in6

all of our perspectives.7

So the presentation of it is good.8

So at times, I'm certain that we go off on9

tangents, but it's only to ensure the fact10

that we get enough information into it.  What11

I find that we're arguing here is procedure.12

And I will take full responsibility as,13

obviously, I am charged to do to establish14

whether there has been a fairness in15

proceedings or not.16

But I've got to tell you, I'm more17

concerned with the fact that we are getting18

the proper and adequate information to the19

Board and that proper and adequate information20

has to come in this form.  One, it's submitted21

and then, two, it is available for cross.  I22
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do not see how we have moved beyond or away1

from that in this case or in any other case,2

for that matter.3

So outside of any more procedural4

address as part of your motion, I would like5

to move on just to get reactions or rather6

address from the other participants.  We'll7

start with the ANC.  Ms. Gates also has a8

written submission addressing your motion, so9

I don't think we're going to need a lot more10

of it.  Let me go to the ANC, Ms. Gates.11

Do you have comments on this?12

MS. GATES:  I do have comments on13

this and I think those comments were expressed14

in our letter of September 25th.  I think Mr.15

Brown --16

CHAIRPERSON GRIFFIS:  That's from17

the ANC.  Is that correct?18

MS. GATES:  Yep.19

CHAIRPERSON GRIFFIS:  So there was20

a special meeting that was taken into account21

to address this?22
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MS. GATES:  No, no.  Once we have1

voted on something, the chair has the2

discretion.3

CHAIRPERSON GRIFFIS:  You've got4

free reign?5

MS. GATES:  Well --6

CHAIRPERSON GRIFFIS:  I see.7

Okay.  8

MS. GATES:  I'm not asking that9

they change.  I'm not making a change to our10

vote.  I'm simply commenting on the procedure.11

CHAIRPERSON GRIFFIS:  I12

understand.  I understand.  But just to be13

clear, your ANC in the letter asserts that the14

ANC believes that this Board, that our15

standards appear to be in question, the16

authority and integrity of this Board is17

compromised.  So that's the official opinion18

of ANC-3D.19

MS. GATES:  Of the Chair.20

CHAIRPERSON GRIFFIS:  Well, that's21

not what this letter says.  But let's move22
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ahead.  We have got a motion.  Do you want to1

address that?2

MS. GATES:  We would support Mr.3

Brown's motion.4

CHAIRPERSON GRIFFIS:  Why?5

MS. GATES:  Well, because it was6

my feeling that the testimony that was7

presented went far beyond rebuttal testimony.8

While I agree with you that it serves9

everyone's best interest to have the most10

accurate information presented, allowing an11

applicant to come in and completely change12

their case based on the opposition's13

presentation and in effect allow them the14

opportunity to present a new case, is not the15

way you have done things in the past.16

CHAIRPERSON GRIFFIS:  And you are17

asserting you think that there was a new case18

presented?  Just to be clear.19

MS. GATES:  In many cases, yes, I20

do.21

CHAIRPERSON GRIFFIS:  Okay.  What22
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about the September 19th, was that a new case1

presentation?2

MS. GATES:  That's when the3

rebuttal took place.4

CHAIRPERSON GRIFFIS:  Right.5

MS. GATES:  That's what I'm6

talking about.7

CHAIRPERSON GRIFFIS:  Okay.  And8

what in this do you find is the new case9

presentation?10

MS. GATES:  Well, I think we had11

almost an entirely new presentation put on by12

Mr. Afful.  We had never heard from Mr.13

George.  He had put in a submission, however,14

he was led through testimony that was not in15

his submission.16

CHAIRPERSON GRIFFIS:  I guess, I17

don't understand.18

MS. GATES:  We heard about --19

CHAIRPERSON GRIFFIS:  What can you20

base that on?21

MS. GATES:  -- new engineering22



23

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

techniques.1

CHAIRPERSON GRIFFIS:  Sure.  Which2

were addressing what?3

MS. GATES:  The way --4

CHAIRPERSON GRIFFIS:  They were5

addressing not losing the trees when you are6

putting in the storm water management and7

utilities, right?  I guess what I'm trying to8

figure out is, in your opinion, what was new9

about it?  What's the fundamentally new case?10

We had traffic.  We had ingress/egress.  We11

had trip generations.  We had the tree12

preservation.  We have the lot.  What's13

changed fundamentally?14

MS. GATES:  Things have moved15

around considerably.16

CHAIRPERSON GRIFFIS:  Okay.  And17

that you feel is not appropriate in a18

proceeding before this Board?19

MS. GATES:  I feel what isn't20

appropriate is when entirely new material is21

introduced in a rebuttal.22
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CHAIRPERSON GRIFFIS:  Okay.  1

MS. GATES:  Also, I would comment2

on the amount of time allotted to that3

hearing.4

CHAIRPERSON GRIFFIS:  Okay.  Which5

would question the equitableness.  Okay.6

Understood.  Mr. Keys?7

MR. KEYS:  Mr. Chairman, Members8

of the Board, I will apologize for the size of9

that set of rebuttal exhibits.10

CHAIRPERSON GRIFFIS:  It is all11

your fault.12

MR. KEYS:  But we -- I will take13

full responsibility.  But I think it was14

necessary for the witnesses to have something15

from which to speak and for the Board to be16

aware of it.  The vast majority of the17

material, and I think if you look at the18

appendix that I attached to my opposition to19

the motion, I tried to show that it was20

derived directly from material that had been21

put into the record prior to the July hearing22
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and part of the applicant's original1

submission.2

The tree studies, for example,3

those were simply enlargements of the plans to4

focus on the context of each individual tree.5

That's not new information.  It's simply6

displayed in an enlarged format to assist7

interpretation.8

CHAIRPERSON GRIFFIS:  Was there9

any new information submitted in the September10

19th, in your opinion?11

MR. KEYS:  Yes, I think, there12

was.  I think the architect, in his assiduous13

way, felt as though he wanted to correct the14

building plans to show what he thought he15

could do by shrinking basement sizes to16

facilitate tree preservation.  And I think we17

identified the five or six pages that show18

diminished basements.19

I don't think that's a material20

change.  I don't recall testimony attacking21

the size of our basements.  Perhaps that's the22
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only aspect of this project that hasn't been1

attacked.  The basements aren't material in2

any regard.3

What we wanted to do was to show4

and demonstrate that we are going to do5

everything we can to make real our commitment6

to make that Tree Preservation Plan work.  And7

I think we introduced the necessary evidence8

to establish that.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. KEYS:  Now, to the extent that11

any of that is a surprise, I think the Board12

by allowing almost a six week opportunity for13

the applicant to look at that material, prior14

to his cross examination, mitigates any harm,15

any unfairness or any imbalance.  The Board is16

not required to give equal time.  It's a17

reasonable balance of time.18

CHAIRPERSON GRIFFIS:  Understood.19

MR. KEYS:  And I think the20

complexity of this case and the burden on the21

applicant suggests that you have done a good22
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job in allocating time.1

CHAIRPERSON GRIFFIS:  Thank you.2

Last word, Mr. Brown.3

MR. BROWN:  And procedure gives4

rise to substance and by virtue of allowing5

what, I think, can be fairly described as6

material that should have been part of --7

either it's new or should have been part of8

their case in chief, the procedure and the9

substantive effect on the opposition and the10

ANC and the Office of Planning as well, is11

fairly substantial.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. BROWN:  Because again, the way14

the Board's procedures -- and structurally15

they are set up to provide for the balance.16

And an applicant makes their presentation and17

then the other parties, which is not just my18

clients, are entitled to respond in writing19

and then at the hearing.20

In this case, because we have21

allowed the applicant to really make a very22
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substantial substantive filing outside of the1

normal procedural matters, all the other2

parties have been disadvantaged tremendously.3

I mean, the --4

CHAIRPERSON GRIFFIS:  The5

disadvantage only occurred at the submission.6

It has now been cured, has it not, by this7

hearing and the time that's spent?8

MR. BROWN:  No, because --9

CHAIRPERSON GRIFFIS:  Then what is10

it that you're asking that would cure that?11

MR. BROWN:  Well, again, I think12

the better practice that I would urge is that13

the Board ought to just exclude this material.14

I mean, it's certainly within the Board's15

authority to regulate the proceedings and what16

is filed and when and by whom.  There was no17

authorization --18

CHAIRPERSON GRIFFIS:  I understand19

that.20

MR. BROWN:  -- to file it.21

CHAIRPERSON GRIFFIS:  Well, let's22
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just say I'm beyond that.1

MR. BROWN:  If you --2

CHAIRPERSON GRIFFIS:  And now, I3

want to get to a point where I can close the4

record and actually deliberate it.  What can5

I do for you?6

MR. BROWN:  All right.7

CHAIRPERSON GRIFFIS:  To get you8

there.9

MR. BROWN:  And cross examination10

is, in my experience and I think in the11

Board's experience, no substitute for hearing12

the kind of presentation, quite frankly, the13

applicant has gotten to give now three times.14

And in that --15

CHAIRPERSON GRIFFIS:  But you16

indicated that there is not additional17

information, that you are looking for an18

opportunity to put into the record.19

MR. BROWN:  No.20

CHAIRPERSON GRIFFIS:  But rather21

that it's unfair.22
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MR. BROWN:  I did not say that.  I1

have said that the better practice is -- and2

I don't think I went in the first instance to3

let the Board off the hook on the question of4

striking or excluding the material, because I5

think that is the proper way to proceed.6

In the absence of that, I think7

fairness, balance and the whole nature of the8

Board proceedings would require that beyond9

the cross examination that my clients be10

allowed to submit additional written material.11

And I think that's only fair given the balance12

and nature of --13

CHAIRPERSON GRIFFIS:  What would14

that written material cover?  What would it15

address?16

MR. BROWN:  It would address in an17

affirmative way the -- what I euphemistically18

call the rebuttal submission.19

CHAIRPERSON GRIFFIS:  But what's20

specifically in it?  I mean, in your motion,21

you have indicated one specific piece and that22
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was the tree preservation issue, which you1

call a critical issue.  I don't disagree.  And2

that you felt you had the inability to address3

that in writing.  Is that one of the elements?4

MR. BROWN:  That's one of the5

elements.6

CHAIRPERSON GRIFFIS:  We have7

another submission.8

MR. BROWN:  Storm --9

CHAIRPERSON GRIFFIS:  In the10

record.11

MR. BROWN:  Storm water12

management, civil engineering.  I'm a lawyer13

and my ability to cross examine a civil14

engineer, while I'm sure I will rise to the15

occasion, is no substitute from hearing from--16

CHAIRPERSON GRIFFIS:  But you have17

preserved for that today, right?18

MR. BROWN:  Right.19

CHAIRPERSON GRIFFIS:  You have20

your witnesses and you are prepared to have21

cross examination of the new evidence and the22
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rebuttal from the 19th of September?1

MR. BROWN:  Well, I'm prepared to2

cross examine the witnesses.  And again, I'm3

not prepared to put on my witnesses and I4

don't think that was the Board's expectation5

and that would be overstepping my bounds.6

What -- if, in fact, the Board chooses not to7

strike and exclude the submission and the8

testimony, then I think the fall back position9

would be to allow me to make an additional10

written submission, with the caveat being that11

the Board, as well as all the parties, want to12

resolve this matter.  Close the record.13

So that in doing that the problem14

arises that we get into another cycle.  Then15

Mr. Keys, doing his client's bidding, says16

well, then I need a chance to respond.17

CHAIRPERSON GRIFFIS:  That's18

right.19

MR. BROWN:  And then we go on and20

on and on.  That's why we go back to the21

original position to strike and exclude22
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defending material.  And the Board -- you want1

all the material that you need to make your2

decision.  But you don't accept material after3

the record is closed.  And if the applicant4

doesn't submit all the material, you have to5

make the decision on what you have.6

And all I'm saying is that you7

need to, one, based on the Board's authority8

and you need to maintain that authority and9

fairness, define the scope of the material you10

have in a way that is appropriate under the11

circumstances.12

CHAIRPERSON GRIFFIS:  Absolutely13

so.  And I think the Board is apt in this14

application to address if there is additional15

information that's required.  Let me hear from16

others of the Board on this motion.17

COMMISSIONER PARSONS:  Mr.18

Chairman?19

CHAIRPERSON GRIFFIS:  Yes.20

COMMISSIONER PARSONS:  This has21

been an interesting debate, but I believe that22
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the rebuttal information that came in was in1

direct response to some of our concerns.  To2

me they were mitigating measures.  They were3

not a new case, as has been described.  They4

are in the context of other things, to me,5

details, important ones at that.6

But it is not as though the7

applicant came in here at the 11th hour with a8

new scheme or layout for the project.  So I9

would urge us to deny the motion.10

CHAIRPERSON GRIFFIS:  Thank you.11

Others?  Mr. Etherly?12

BOARD MEMBER ETHERLY:  Thank you13

very much, Mr. Chair.  I'm in complete14

agreement with Mr. Parsons' statement.  I15

think putting it quite simply, there16

admittedly is perhaps a very thin line between17

the evolution of a case and the presentation18

of a new case in its entirety.  I think Mr.19

Parsons simply hit it right on the head here.20

What is critical for this Board21

is, and I think Mr. Brown, in his motion and22
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in his oral argument today, spoke to it, but1

I think it needs to be emphasized and that is2

the critical charge of this Board is to get to3

the facts of the case, to get to what4

hopefully is, if not the right outcome, the5

best outcome or the outcome that is6

contemplated and proper under the Zoning7

Regulations.8

I think the presentation that was9

offered on the 19th does, in fact, stay within10

the gambit of those dictates.  And again, I11

think Mr. Parsons simply hit it right on the12

nail.  I'm prepared to move forward, Mr.13

Chair.14

CHAIRPERSON GRIFFIS:  Thank you.15

Others?16

VICE CHAIR MILLER:  I think we're17

talking about some very basic and important18

issues here.  And I just want to touch upon19

them.  The biggest one being that of fairness20

and how we follow our rules and where our21

rules stem from.  And our rules are based on22
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court rules, but we're guided by the court1

rules because our proceedings are different.2

And I think that this case shows that.3

Our cases are not static.  When we4

hold our hearings, we do often make5

observations and issues come up that6

applicants or other parties respond to.  And7

our cases aren't static.  So, therefore,8

applicants I don't believe are precluded from9

coming back with responses.  And I don't think10

that the community in general would want it11

otherwise.12

However, then you get to the13

question of well, what do we do about that14

with respect to having fair proceedings and15

the Board having all the information it needs16

to make the right decision, which is really17

what we want to do.  And that doesn't mean18

excluding anybody's evidence that should come19

into the record that will give us the material20

to make an informed decision.21

Granted in this case the22
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applicant's filing was -- rebuttal filing was1

untimely.  It's not that unusual. I mean, it2

goes to show why timeliness is important, but3

I don't believe that the Board in the past4

will exclude evidence just based on that when5

it's very important for the case.6

I think what you have to do then7

is just make sure that the proceedings are8

conducted fairly, which I think this Board9

attempts to do all the time.  With respect to10

balance of time, those rules are out there,11

but I have to say that often, especially in12

rebuttal, less time is more effective than13

more time.  You can give somebody three hours14

and then who knows what the main point was.15

So I don't think that the16

opposition or the neighbors should feel that17

just because someone took a lot of time in18

presenting a case that that means that they19

are at an advantage.20

I was hoping that the opposition21

when filing their motion to exclude would22
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actually zero in on what evidence was new and1

what evidence was not new and that didn't2

really happen.  I think at the time when the3

evidence came in it was really too difficult,4

at least was difficult for me, to assess on5

the spot what was new and what wasn't.6

And so, therefore, I had expected7

the opposition to zero in on that information8

and then perhaps come before the Board and say9

look this is new.  It needs to be responded10

to.  And the opposition really didn't do that,11

except, I will say that, the opposition did12

identify, in its motion, the important issue13

of tree preservation, which I think it helps14

to focus on the particular issues that need to15

be addressed.16

And I think that is going to be17

addressed in the hearings, not by excluding18

information, but by taking it in.  So I would19

be in favor of denying the motion to exclude20

evidence and then see how this proceeding goes21

and make sure that the Board has all the22
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evidence that it needs to make an informed1

decision.2

CHAIRPERSON GRIFFIS:  Excellent.3

Thank you very much.  Others?  Any other4

comments?  Is there a motion from the Board?5

COMMISSIONER PARSONS:  I move to6

deny the motion.7

CHAIRPERSON GRIFFIS:  Is there a8

second?9

BOARD MEMBER ETHERLY:  Second it,10

Mr. Chair.11

CHAIRPERSON GRIFFIS:  Is there12

further deliberation, discussion?13

There is a motion before us.  It14

has been seconded.  I would ask for all those15

in favor to signify by saying aye.16

ALL:  Aye.17

CHAIRPERSON GRIFFIS:  And opposed?18

Abstaining?  Let's record the vote.19

MS. BAILEY:  The Board voted 5-0-020

to deny the motion of Mr. Pat Brown to exclude21

and strike the applicant's September 19, 200622
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submission, Exhibit 163 of the record.  The1

motion was made by Mr. Parsons, seconded by2

Mr. Etherly, Mr. Griffis, Mr. Mann and Ms.3

Miller support the motion.4

CHAIRPERSON GRIFFIS:  Excellent.5

Thank you very much.  Let's move right ahead.6

We have submitted --7

MR. BROWN:  Mr. Chairman?8

CHAIRPERSON GRIFFIS:  Yes?9

MR. BROWN:  Can we -- following up10

on that, and I think Mrs. Miller and perhaps11

the Chair alluded, having passed on the -- my12

filed motion, I still think the fairness of13

these proceedings would dictate that the14

opposition, the ANC, the Office of Planning15

and, in particular, Mr. Eutsler from the Urban16

Forestry Administration be given some brief17

period of time to submit written submissions,18

which, quite frankly, I would see no need to,19

given where we are, give the applicant an20

opportunity to respond.21

CHAIRPERSON GRIFFIS:  I have no22
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difficulty in discussing that.  And, in fact,1

you have never heard anything from the Board2

that would deny you that.  However, what we3

are asking is what specifically would be of4

your submission?  What's the substance of it?5

Because just to keep the record open for6

continuing submissions in the record doesn't7

facilitate anybody.8

I don't think we need to answer9

that right now and, quite frankly, what I10

would like to do is go to the next piece of11

evidence and exhibit and see whether we accept12

it into the record.  For instance, if this13

next piece does not come into the record,14

well, then that raises an issue that you might15

want to address or not.16

I won't be so evasive.  I am17

looking at the Urban Forestry Administration's18

piece of submission.  We just need to take19

into the record and I'll have discussion on20

that.  So my point is after we get through our21

cross today, if we need to rediscuss the fact22
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that there is need for additional submissions1

from you and your clients or the ANC, then2

let's address that.3

MR. BROWN:  I think the time to do4

that is now, because cross examination, again,5

is a limited tool and particularly in the6

context of what has occurred.7

CHAIRPERSON GRIFFIS:  Okay.  I'll8

give you limited.9

MR. BROWN:  That cross10

examination, quite -- fundamental fairness and11

other things aside, is a very ineffective way12

for the Board to obtain information.13

CHAIRPERSON GRIFFIS:  Sure, sure.14

I grant you all that.15

MR. BROWN:  All right.16

CHAIRPERSON GRIFFIS:  So what's17

the deal?18

MR. BROWN:  So I think to be very19

specific, the tree preservation issues some of20

which are raised and covered by Mr. Eutsler in21

his report, which I urge the Board to accept22
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in the record, but there are substantial1

questions from our civil engineer, Mary Sears,2

having to do with storm water management, code3

requirements and the impact.  Again, the close4

association of those issues with tree5

preservation, there is --6

CHAIRPERSON GRIFFIS:  They're7

different than has already been put in?  It's8

a different address on some additional9

information that wasn't already in to be10

presented?11

MR. BROWN:  Well, for instance,12

the applicant has proposed a scheme for using13

the -- underneath the roadway for14

infrastructure.15

CHAIRPERSON GRIFFIS:  Right.16

MR. BROWN:  Storm water.17

CHAIRPERSON GRIFFIS:  The Tech18

2000.  I forget what it's called.19

MR. BROWN:  Ditch witch.20

CHAIRPERSON GRIFFIS:  Yes, that's21

right.22
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MR. BROWN:  In honor of Halloween.1

CHAIRPERSON GRIFFIS:  Right.2

MR. BROWN:  But also the3

configuration and location of all the4

utilities under the roadway.5

CHAIRPERSON GRIFFIS:  Sure.6

MR. BROWN:  Which sounds great.7

You know, it's all part of our --8

CHAIRPERSON GRIFFIS:  That's fine.9

MR. BROWN:  -- immaculate --10

CHAIRPERSON GRIFFIS:  That's fine.11

Your witnesses --12

MR. BROWN:  -- there are code and13

substantive issues.14

CHAIRPERSON GRIFFIS:  Right.15

MR. BROWN:  That an expert can16

bring out much better in a very concise --17

CHAIRPERSON GRIFFIS:  You weren't18

able to address that?19

MR. BROWN:  Absolutely.20

CHAIRPERSON GRIFFIS:  And you're21

not going to be able to address that in cross?22
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MR. KEYS:  Mr. Chairman?1

MR. BROWN:  Not as effectively as2

direct.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. BROWN:  Because again it's a5

lawyer asking.6

CHAIRPERSON GRIFFIS:  Okay.  So7

now we're getting to --8

MR. BROWN:  It's a lawyer asking9

questions.10

CHAIRPERSON GRIFFIS:  -- mode of11

effectiveness you want to have.12

MR. BROWN:  Right.13

CHAIRPERSON GRIFFIS:  And you find14

that your submission -- I'm just getting --15

I'm just trying to understand what you are16

saying.17

MR. BROWN:  Yes, no, I understand.18

CHAIRPERSON GRIFFIS:  I'm not19

passing judgment on it.  But what you are20

saying is that you find it for your case21

presentation more effective to put in evidence22
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from your witnesses, rather than cross the1

information that we have by the applicant.  Am2

I understanding you?  I heard what you said.3

MR. BROWN:  And if the Board's4

goal is collection of information, the5

collection of accurate information --6

CHAIRPERSON GRIFFIS:  I'm with7

you.8

MR. BROWN:  -- I think the Board9

in reaching its responsibilities in making a10

decision that is well-informed.11

CHAIRPERSON GRIFFIS:  I12

understand.13

MR. BROWN:  The direct information14

from some of these experts, whether it be in15

storm water management, civil engineering,16

traffic, the arborist, is all critical17

information that the Board should not proceed18

without.19

CHAIRPERSON GRIFFIS:  I don't20

disagree.  Okay.  21

MR. BROWN:  And --22
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CHAIRPERSON GRIFFIS:  Mr. Keys,1

you got an address?2

MR. KEYS:  Yes, Mr. Chairman.  I3

wanted to just suggest that the direction that4

the opposition is taking this is precisely5

where I think the Board doesn't want to go in6

code issues.7

CHAIRPERSON GRIFFIS:  You mean,8

spending four or five more hours talking about9

what we should hear or not hear?10

MR. KEYS:  I think that's it, I11

mean.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. KEYS:  You know, this case has14

teetered from the normal requirements and the15

normal process to an elaboration of detail.16

CHAIRPERSON GRIFFIS:  Right.  But17

we're all --18

MR. KEYS:  And technical concerns.19

CHAIRPERSON GRIFFIS:  We've got a20

strange little square dance going.21

MR. KEYS:  I understand that.22
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CHAIRPERSON GRIFFIS:  So we're all1

at fault.  Let's move ahead.2

MR. KEYS:  And I would simply like3

to reiterate or to state my concerns with the4

recent submission by Mr. Eutsler on the 25th.5

You know, we think it contains errors.  We6

would like the opportunity to correct that.7

CHAIRPERSON GRIFFIS:  Excellent.8

MR. KEYS:  In this case, you know,9

we have to find an end line somewhere.  And I10

hope that we're not going to be adding another11

round of discussion to this.  I think we can12

close out today.13

CHAIRPERSON GRIFFIS:  Understood.14

Ms. Gates, any address of those two issues?15

MS. GATES:  I feel it would be in16

everyone's best interest to bring this to17

closure.  I think timeliness, I'm glad you18

brought that up, Ms. Miller, is a concern.19

However, I will not go into that any more than20

you have.  But I agree, we need to bring this21

to closure today.22
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I feel this entire submission is1

like, as you said, a square dance, but I would2

even more put it more in terms of a ballet.3

And if all the dancers aren't in place, we4

have a real mess on our hands.5

CHAIRPERSON GRIFFIS:  Okay.  Is6

the ANC wanting to put more information into7

the record?8

MS. GATES:  I don't have -- I have9

it in my book and I will bring it up later.10

Earlier in testimony I requested a letter from11

Mr. Bender's engineer certifying the stability12

of one of the banks and I don't -- I'm afraid13

to say behind which house, because I don't14

have it sitting in front of me.  It is in the15

testimony the request is in there and I just16

want to make sure that that is submitted into17

the record.18

CHAIRPERSON GRIFFIS:  Your19

request?20

MS. GATES:  Please.  You didn't21

deny it.22
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CHAIRPERSON GRIFFIS:  I didn't1

deny the request.2

MS. GATES:  Correct.3

CHAIRPERSON GRIFFIS:  Did I4

require it to be submitted into the record?5

We'll address that later.6

MS. GATES:  We haven't gotten to7

the end of the case yet.8

CHAIRPERSON GRIFFIS:  Exactly.9

MS. GATES:  I was hoping it was on10

the list.11

MR. KEYS:  Mr. Chairman?12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. KEYS:  That was submitted.  It14

was a letter from Howard Rosenberg, who is an15

engineer, who reviewed the site.  It was put16

in.17

CHAIRPERSON GRIFFIS:  When?18

MR. KEYS:  It's on the witness19

list.20

CHAIRPERSON GRIFFIS:  When your21

witness list came in?22
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MR. KEYS:  That's right.1

CHAIRPERSON GRIFFIS:  Preparing2

for this.3

MR. KEYS:  September 8th.4

CHAIRPERSON GRIFFIS:  The 9th.5

MS. GATES:  Did you serve it?6

MR. KEYS:  Yes.7

MS. GATES:  I didn't get a copy of8

it.9

CHAIRPERSON GRIFFIS:  Okay.  We'll10

figure it out.11

MR. BROWN:  It's a one page12

letter, but I don't think it reached the13

stability of the question she is raising.  It14

just had to do with their having been soil15

infiltration tests.16

MR. KEYS:  I can't speak to Mrs.17

Gates' level of satisfaction.  She simply18

asked for the letter from our engineer.19

CHAIRPERSON GRIFFIS:  Fascinating.20

MR. KEYS:  About his observations.21

CHAIRPERSON GRIFFIS:  She can22
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cross.  Let's move ahead then.  Anything else?1

VICE CHAIR MILLER:  I want to ask,2

Mr. Brown, are your experts here today?3

MR. BROWN:  Yes, they are.4

VICE CHAIR MILLER:  Not that we5

expect them to testify, but they are here6

today?7

MR. BROWN:  Yes, they are.8

VICE CHAIR MILLER:  And do they9

help you prepare the cross examination10

questions?11

MR. BROWN:  Yes, they did.12

VICE CHAIR MILLER:  Okay.  And13

they are also here in the -- to help you14

respond in questions to what they hear today?15

MR. BROWN:  Yes.16

VICE CHAIR MILLER:  Okay.  So I17

guess, Mr. Chairman, I would want to see how18

the proceedings go today to see at the end19

whether or not there is a need for further20

evidence.21

CHAIRPERSON GRIFFIS:  Agreed.22
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VICE CHAIR MILLER:  Okay.  1

CHAIRPERSON GRIFFIS:  Any other2

comments on the fringes from the Board?  Then3

let's go right into it.  It is marked as4

Exhibit No. 168, but I would note that we need5

to bring this into the record and officially6

take it in, which was the Government's or7

DDOT's Urban Forestry Administration.8

Is there any objection from the9

applicant, ANC?10

MR. KEYS:  Yes, Mr. Chair.  I11

would object to it simply because we believe12

it's an error.  It comes -- I'm not going to13

deny the Government a chance to submit a14

report.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. KEYS:  I would simply like to17

be able to respond to it.18

CHAIRPERSON GRIFFIS:  That's all19

right.  Then there's no problem.  That's all20

I'm looking for right now.  And you have --21

MR. KEYS:  No objection.22
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CHAIRPERSON GRIFFIS:  -- no1

objections?  Is there any objection from the2

Board?  Very well.  We'll take it as a3

consensus of the Board to take this into the4

record.5

(Whereupon, the document6

marked as Government7

Exhibit 168 was received8

in evidence.)9

CHAIRPERSON GRIFFIS:  And I think10

you're actually right, Mr. Keys, I know Mr.11

Brown will want to address it.  Also,12

obviously, this is new submission of a13

Government analysis and I think it would be14

appropriate and they are present to conduct15

cross examination of that.16

I think that would probably be the17

best procedure to begin with this morning and18

have Urban Forestry introduce themselves.  And19

then if they want to highlight any of their20

report that was submitted in and then we'll go21

straight into cross.  A very good morning to22
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you, sir.1

MR. EUTSLER:  Good morning,2

Chairman Griffis.  I would like to thank you3

for the opportunity to address the Board4

today.  In addition, I would like to apologize5

for missing the previous hearing.  It had been6

my understand that the September 19th hearing7

was to be a very short hearing that hadn't8

been nearly as substantive as it appeared to9

have been.  So, please, accept my apology.10

CHAIRPERSON GRIFFIS:  Of course.11

MR. EUTSLER:  I did review all of12

the transcript testimony from September 19th13

in preparing this report.  And I would like to14

make a very brief opening statement if I may?15

The Chain Bridge Road/University Terrace Tree16

and Slope Overlay District Regulations have17

been established to preserve and enhance the18

park-like setting of the area and place strict19

limitations on several aspects of any proposed20

development.  Chief among these being tree21

protection.22
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The regulations not only spell out1

the number of trees in various size classes2

that may be removed to accommodate the3

project, but also demand the preservation of4

existing mature trees on the site.  This5

application is in clear violation of the6

former and has not credibly satisfied the7

latter.8

Whatever power these regulations9

have is entirely concentrated in the planning10

stages of any proposal.  That's to say once a11

plan has been approved, there are no quality12

control measures at our disposal to impose13

upon the developer to force adherence to the14

approved proposal.  As such, it is incumbent15

upon the Board to apply the regulations in16

such a way that success is unavoidable.17

If a proposal relies on several18

design and implementation elements that are19

highly theoretical, of questionable efficacy20

or have never been employed in this context,21

it would be reckless for the Board to allow22
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such a proposal to proceed.1

In the case at hand, each of these2

disqualifiers are present.  The fact that this3

proposal relies on the implementation of4

several seemingly far-fetched techniques,5

whether it be bringing in the same machines6

that are "used to find oil in Kuwait" or7

trusting that the builder won't be "touching8

ground around the house at all," except for a9

minimum of one week intrusion into the10

critical root zone as promised by the11

applicant's architect in his oral testimony.12

This project relies on the13

seamless implementation of several untested14

and contested methods to achieve the maximum15

amount of development theoretically possible.16

Do we have to ask is it credible?  Will it17

work?  And I would be willing to allow that in18

the abstract certain elements of the proposal19

are possible, but I think that it's quite far-20

fetched and the applicant doesn't, in my21

opinion, demonstrate a level of experience in22
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many of the techniques that they have proposed1

that lend credibility to the proposal.2

I would ask you to remember that3

not long ago the applicant's proposal called4

for vegetated swales be installed directly5

under several trees along the southern edge of6

this project, among other things that have7

changed substantially throughout the various8

iterations of the project.9

In my opinion, the proposal should10

have been rejected on its face at that time,11

rather than allowing the applicant several12

more opportunities to mend a plan, which, in13

my opinion, is fundamentally flawed.  As14

stated above, if we afford the regulations the15

power that they are due, any proposal that is16

approved must when it emerges from this17

chamber be such that failure, relative18

preservation of the environmental integrity of19

the site be guaranteed.20

In closing, I would like to state21

for the record that should this proposal be22
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approved in its current state, that the Board1

has chosen to do so over the repeated and2

well-founded objections raised by the3

District's Urban Forestry Administration.4

Thank you.5

CHAIRPERSON GRIFFIS:  Excellent.6

Thank you very much.  Questions from the7

Board?8

BOARD MEMBER ETHERLY:  Thank you9

very much, Mr. Chair.  Thank you very much for10

your report.  Clearly, the language is very11

unequivocal.12

Let me be sure I'm clear on two13

points that you raise, which I think are14

fairly at the base of the argument.  One with15

respect to the techniques that are suggested16

for implementation by the applicant and, two,17

concerns about the applicant's familiarity18

with those techniques.19

I just want to be sure that if you20

were presented with an applicant or a project21

just for the sake of discussion here, if you22
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were presented with an applicant that had1

experience with these techniques, would you2

have a greater comfort level that these3

techniques could be successful or is it your4

testimony, is it the belief of the Urban5

Forestry Administration, that even in the6

instance where you would have an experienced7

applicant, if you will, these techniques8

simply are not going to result in the9

protection that the overlay seeks to ensure?10

MR. EUTSLER:  There's two -- there11

are two answers to the question.  One is the--12

to have participants in the proposal with a13

higher level of expertise and experience in14

the proposed techniques, and we can speak in15

specific about these, you know, in the near16

future, would certainly increase the17

Government's or the Urban Forestry18

Administration's or decrease our skepticism,19

I should say.20

BOARD MEMBER ETHERLY:  Okay.21

MR. EUTSLER:  That said, in the --22
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as this project has moved along, I think that1

it speaks to the applicant's disposition2

relative to regulations and also their3

credibility as to whether they intend to be4

faithful to their proposal that their project5

has only at the -- in my opinion, at the6

insistence of the questions raised by my7

findings, as well as those of -- the8

objections and criticisms raised by the Board9

as well as the opponent, the proposal has been10

brought closer to conformity with the11

regulations and it would not have been had12

these things not been raised.13

That said, as I stated in my14

opening remarks, there are fundamental15

problems with the proposal that despite all of16

these far-fetched techniques I think do not17

allow the project to proceed in good faith as18

the trees would be preserved.19

And preservation, you need to be20

remembered that or be reminded that21

preservation is not a two year window.  It's--22
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we're looking 10 years, 15 years, 20 years1

down the line.  That is what preservation in2

reference to the Tree and Slope Overlay3

regulations is referring to.4

BOARD MEMBER ETHERLY:  Okay.5

Thank you.  Thank you, Mr. Chair.6

CHAIRPERSON GRIFFIS:  Others?  You7

made a statement that the substance of the8

regulations needs to be taken into account in9

the planning stages and, obviously, that gets10

into many details.  However, then you go11

through in your written submission, your12

analysis is submitted, the counting of trees13

on the existing lots.14

Are we not to take the planning of15

the theoretical lots in order to calculate16

those trees removed?  Isn't that what the17

applicant is saying?  And the direct question18

then is how do you balance your assertion that19

it's what we're planning for and isn't that20

part of what we're planning for?21

MR. EUTSLER:  Well, I think that22
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the regulations stipulate that when you are1

improving an unimproved lot, which I think is2

what this proposal can be described as, you3

are entitled to a certain number of trees in4

a certain size class that you're allowed to5

remove.  And that is based on the current lot6

configuration, not the proposed lot7

configuration.8

And even allowing -- and the9

records of the District would indicate that10

there are actually two lots involved in this11

property.12

CHAIRPERSON GRIFFIS:  Right, but--13

MR. EUTSLER:  As opposed to four14

distinct pieces.15

CHAIRPERSON GRIFFIS:  Do you have16

something in the regulations that points17

directly to the fact that you calculate the18

tree removal on the current lots, as opposed19

to your assertion that what we're doing in the20

overlay is looking at the planning, at the21

planning stages of what is anticipated to22
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happen?1

MR. EUTSLER:  Well, my point in2

focusing on the planning stages is that that3

is where the regulations have power to guide4

and control a proposal, that the developer5

intends to create 13 theoretical lots is, in6

my view, irrelevant to the fact that7

currently, the records of the District show8

there to be two lots, which would entitle the9

applicant to the removal of six trees, three10

per lot.11

MR. KEYS:  Mr. Chairman?12

CHAIRPERSON GRIFFIS:  Objection?13

MR. KEYS:  Could I at least14

address --15

CHAIRPERSON GRIFFIS:  In a minute16

after our questions.17

MR. EUTSLER:  And I believe the18

way the regulations read, it speaks to the19

tree removal limitations in reference to the20

current lot configuration.21

CHAIRPERSON GRIFFIS:  Okay.22
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MR. EUTSLER:  And if it were what1

I believe you to be asking, then a developer2

could theoretically divide a lot until he3

removed as many trees as he wanted up to a 254

percent limit.  No?5

CHAIRPERSON GRIFFIS:  Yes and no.6

I mean, there's other restrictions that would7

establish a lot size and dimension that the8

overlay is based on, based on the zone9

district that it's in, but I guess I don't see10

clearly yet.  I understand your position.  I11

don't see clearly.  It's a small point.12

However, one, you want us to look13

at what is projected out and the other is we14

want to look exactly at current condition.15

I'll reconcile that.  I think I understand16

your answer.  Other questions from the Board?17

Ms. Miller?18

VICE CHAIR MILLER:  I hope you19

haven't answered this while I was pondering20

something else you were saying, but when we're21

looking to determine a high level of22
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competence that preservation will actually be1

guaranteed by the plan for a development like2

this, did you address what factors we should3

be looking at or what factors would guarantee4

that in this case?5

MR. EUTSLER:  I think in my6

earlier oral testimony, I mentioned that a7

chief element of lending credibility to the8

plan would be to implement much more stringent9

preservation techniques around the beech trees10

and to the extent that the proposed or the11

current drive is abandoned as the proposed12

entrance and exit for the entire property or13

the majority of the property, I think that is14

a fundamentally flawed element. 15

CHAIRPERSON GRIFFIS:  Anything16

else?  Follow-up questions?  Let me see if I17

understand you, because you have made it18

fairly strongly in your testimony today.  You19

said that the plan is fundamentally flawed and20

moving vegetative swales and doing little21

pieces here and there doesn't cure the22
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fundamental flaw of the plan.1

Am I under the understanding that2

-- what is the fundamental flaw or am I3

hearing you say that based on what is planned,4

there are certain elements all around the lot,5

and you have just indicated like the drive,6

the surface, some of the stuff that you put in7

here?8

Is it the combination of all those9

elements or is there one fundamental flaw?10

MR. EUTSLER:  No, it is and, in11

fact, it's that it is the combination of12

several untested and unproven techniques that13

are -- that need to be integrated exactly as14

proposed on paper to pull off the plan.15

CHAIRPERSON GRIFFIS:  Okay.  And16

that goes to Mr. Etherly's question then.  Is17

it the applicant that is unaware or is it the18

techniques that are flawed?19

MR. EUTSLER:  Well --20

CHAIRPERSON GRIFFIS:  I mean, can21

you not hire the expert that knows how to do22
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the technical aspects?1

MR. EUTSLER:  It's not that you2

can't.  My point in talking about the power of3

the regulation in the planning stage is that4

we have no guarantees that techniques that are5

largely not used in residential construction,6

as proposed here, we have no guarantee that7

they will actually be effective or that the8

people looking for oil in Kuwait, if you will,9

are available to come over to Chain Bridge10

Road or what have you.  And so the -- I think11

it's important to err on the side of caution.12

CHAIRPERSON GRIFFIS:  Sure.13

MR. EUTSLER:  Because preservation14

is mandated and what we have here is a very15

special site.  It's very unique within the16

District and we need to make certain that what17

we or what the Board approves -- I think that18

the Board has the duty to approve something19

that makes failure as avoidable as possible.20

And by approving a plan that21

relies on, like I say, the seamless22
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integration of several novel techniques, I1

don't think that we are being as cautious as2

the regulations require.3

CHAIRPERSON GRIFFIS:  Okay.4

Others?  Follow-up?  Any other questions?5

Let's go.  Mr. Keys?6

MR. KEYS:  Mr. Chairman.7

CHAIRPERSON GRIFFIS:  Yes.8

MR. KEYS:  First, with respect to9

the novel and unique technologies, we have10

already had testimony on that.  Am I allowed11

to cross now?12

CHAIRPERSON GRIFFIS:  Yes.13

MR. KEYS:  Mr. Eutsler.14

MR. EUTSLER:  Eutsler.15

MR. KEYS:  Eutsler, I'm sorry.16

Please, remind me of that pronunciation.  Let17

me ask you.  When did you first become aware18

that the applicant was proposing tunneling as19

a technique for installation of storm water20

utilities and avoiding tree roots?21

MR. EUTSLER:  I think I would have22
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to look back, but I believe it would have been1

at the submission of Tom Bonifant's first or2

second Tree Preservation Plan.  I think that3

would have been the first time.4

MR. KEYS:  But you were able to5

comment on it in your July 12th amendment to6

the record?7

MR. EUTSLER:  Correct.8

MR. KEYS:  So this is not a new9

element in this proceeding?10

MR. EUTSLER:  The -- as a concept,11

no, it's not, but precisely my criticism,12

initial criticism, was based on the fact 13

that --14

CHAIRPERSON GRIFFIS:  Yes or no?15

Just answer directly the question.16

MR. EUTSLER:  Oh, I believe I'm17

done.18

MR. KEYS:  Do you know the19

difference between a tax lot and a record lot?20

MR. EUTSLER:  I don't, but perhaps21

you will let me know.22
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CHAIRPERSON GRIFFIS:  Yes or no.1

MR. KEYS:  Do you know what a2

parcel is in the context of D.C. land records?3

MR. EUTSLER:  Well, I --4

MR. KEYS:  I have asked you a5

question.  Do you know what a parcel is,6

because there are parcels involved in this7

particular property.8

CHAIRPERSON GRIFFIS:  He got the9

question.  Yes or no?10

MR. EUTSLER:  Well, I believe a11

parcel is a -- well, I believe yes, perhaps12

not to the same extent that you do.13

MR. KEYS:  Would you explain your14

understanding of what a parcel is?15

MR. EUTSLER:  Certainly.  A parcel16

is, as far as I understand it, a somewhat17

antiquated land recordation technique that had18

been used in the District, which is no longer19

employed when dividing lots and preparing them20

for development.21

MR. KEYS:  Can you build on a22
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parcel?1

MR. EUTSLER:  I don't know.2

MR. KEYS:  What is your experience3

professionally or by education or by work4

experience with boring equipment?5

MR. EUTSLER:  Well, we -- when6

it's -- my experience has been with two7

primary operations.  One is -- and they both8

involve utilities.  Sometimes it's a water9

line and sometimes it's an electrical service.10

In both instances, it has been employed11

throughout the District in a handful of cases12

that I have been involved with, many times as13

an observer, admittedly.14

But the difference between the15

ways in which it is commonly employed in the16

District and the ways that it has been17

proposed in this project is that frequently18

you will use a directional bore or a hydraulic19

bore or an air spade, if you will, to install20

a conduit directly beneath a handful of21

identified tree roots and not as the preferred22
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technique for installing a very large and1

elaborate network of utilities.2

MR. KEYS:  So you have no3

experience with an installation of this type?4

MR. EUTSLER:  On this scale?5

MR. KEYS:  Yes.6

MR. EUTSLER:  No.7

MR. KEYS:  Are you trained as a8

soil hydrologist?9

MR. EUTSLER:  I have -- do have10

significant course work in soils, but I am not11

-- I do not classify myself as a soil12

hydrologist.13

MR. KEYS:  So you would not hold14

yourself out as an expert in that subject?15

CHAIRPERSON GRIFFIS:  Next16

question.17

COMMISSIONER PARSONS:  Mr.18

Chairman, excuse me.  I unfortunately have to19

leave, but I can assure you I will read the20

record when I receive it.  Thank you.21

CHAIRPERSON GRIFFIS:  Thank you22
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very much, Mr. Parsons.1

MR. KEYS:  In your report of2

October 25th, you make an observation or reach3

a conclusion that the elevation of those4

portions of the proposed residences that will5

be up on piers represent areas of disturbance6

to critical root zones.  Is that correct?7

MR. EUTSLER:  As I define it in8

the report, correct.9

MR. KEYS:  And what is the basis10

for your conclusion?11

MR. EUTSLER:  It's -- the larger12

point I make about defining disturbance and13

including these elevated sections is in direct14

response to Mr. Bonifant's oil testimony on15

the 19th of September where he claims that --16

MR. KEYS:  I asked you what the17

basis for your conclusion was.18

MR. EUTSLER:  Soil science.19

MR. KEYS:  Of which you are not an20

expert.21

MR. EUTSLER:  Of which I have --22
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of which I am qualified to comment on in the1

context of tree roots and tree health relative2

to tree preservation.3

MR. KEYS:  And would it be fair to4

say that your conclusion is that locating5

elevated structures over tree roots will dry6

them out?7

MR. EUTSLER:  I think that it -- I8

think elevate -- when you cover large sections9

of a critical root zone on a flat surface, and10

such is the case with many of the homes on11

this site, yes, you do.  You most likely will12

lead -- it most likely will lead to the13

desiccation of that area.14

MR. KEYS:  But water does move15

horizontally, does it not?16

MR. EUTSLER:  It certainly does.17

MR. KEYS:  Did you take into18

account the horizontal movement of water in19

your table that is attached to your October20

25th submission?21

MR. EUTSLER:  Yes, I did.  I do22
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include it.1

MR. KEYS:  Can you show me where2

you include that horizontal movement of water3

in your table?4

MR. EUTSLER:  You may not find it5

in the graph there, but it is described in an6

earlier figure and it is discussed in terms of7

how much the water -- how much we can expect8

the water to move laterally versus how much we9

can expect the water to move in a downward10

fashion.11

And, as your -- you know, we heard12

testimony from your storm water management13

expert that the site drains in a downward14

direction very readily.15

MR. KEYS:  How does water behave16

on a slope?17

MR. EUTSLER:  On a slope?  Well,18

it's inclined to run downhill.19

MR. KEYS:  Did you take that into20

account in your calculations?21

MR. EUTSLER:  Certainly,22



77

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

certainly.  The -- perhaps you have1

misunderstood the last table in the report.2

What that is to indicate is based3

on your exploded critical root zone diagrams,4

these are the areas that -- that final figure,5

that final percentage number reflects the6

heart of the critical root zone that will7

actually be sheathed, if you will, by a8

platformed home section.9

MR. KEYS:  So with regards --10

MR. EUTSLER:  And, as such,11

intercept flow that has --12

MR. KEYS:  So you have factored in13

the entire area of the elevated portion as14

being an area of disturbance?15

MR. EUTSLER:  And I believe it's16

spelled out as such in the report.  I think17

that -- I thought that that was explained.18

MR. KEYS:  But water would migrate19

under the elevated portion, would it not?20

MR. EUTSLER:  You can expect some21

water to move laterally and this is clearly22
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expressed in the report.1

MR. KEYS:  But it's not expressed2

in your table, which measures the area of3

disturbance.4

CHAIRPERSON GRIFFIS:  He said it5

was expressed.6

MR. EUTSLER:  Well, what that7

table --8

MR. KEYS:  I think he said it's9

not expressed.10

MR. EUTSLER:  What that table11

describes is that this area will be disturbed12

and that its current conditions will be13

altered as a result of the development.14

MR. KEYS:  Let's be specific and15

let's take a tree.  Your indulgence just a16

moment.  For members of the Board, what I have17

just handed Mr. Eutsler is the September18

19th --19

BOARD MEMBER MANN:  Eutsler.20

MR. KEYS:  Eutsler?21

MR. EUTSLER:  Eutsler.22
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MR. KEYS:  Eutsler, the September1

19th submission of the applicant and the2

critical root zone analysis of trees, and I3

believe that Mr. Brown ought to have that, as4

well as the other parties.5

MR. BROWN:  Which one?  There are6

so many new pages in that submission.7

MR. KEYS:  Well, if you go to the8

tab labeled critical root zone, let's do that9

for a start.10

MR. BROWN:  Okay.11

MR. KEYS:  And I would like to12

look at Mr. --13

MR. BROWN:  Which one of the 4014

pages are you showing Mr. Eutsler?15

MR. KEYS:  If you have just a16

moment, I will direct you.  I would like to17

use Mr. Eutsler's table attached and start at18

the first tree, Tree No. 4.19

CHAIRPERSON GRIFFIS:  The first20

page, Tree No. 4, you said?21

MR. KEYS:  Yes, it's Tree No. 4.22
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It would be the --1

CHAIRPERSON GRIFFIS:  Mine is Tree2

No. 1.3

MR. KEYS:  -- third page of the4

critical root zone.5

CHAIRPERSON GRIFFIS:  I didn't6

understand that.  Okay.7

MR. BROWN:  I'm --8

CHAIRPERSON GRIFFIS:  Let's roll.9

MR. BROWN:  Mr. Chair, I'm10

hopelessly --11

CHAIRPERSON GRIFFIS:  Go to Tree12

4.13

MR. BROWN:  What?14

CHAIRPERSON GRIFFIS:  Tree 4 under15

section critical root zone.16

MR. BROWN:  I'm there, but I have17

got --18

CHAIRPERSON GRIFFIS:  Keep19

flipping the pages, Tree 4.20

MR. BROWN:  I have a different21

order.22
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CHAIRPERSON GRIFFIS:  You weren't1

allowed to open it up and mix it up.2

MR. BROWN:  Tree 3 of 4?3

CHAIRPERSON GRIFFIS:  That's4

right.  He'll get it.  Move ahead.5

MR. KEYS:  I would like you to, if6

you would, take your table and apply that to7

what you see in Tree 4 diagram.8

MR. EUTSLER:  I guess I'm not9

clear on what you're asking for.10

MR. KEYS:  Well --11

MR. EUTSLER:  That's what -- the12

table is sort of like a teased out13

application.14

MR. KEYS:  Well, go across and15

explain columns, disturbance and columns,16

disturbance new.17

MR. EUTSLER:  Okay.  Disturbance18

comes from --19

MR. KEYS:  Using the --20

MR. EUTSLER:  Disturbance comes21

from your own chart.  If you look at total22
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disturbance, it reads 5 percent.1

MR. KEYS:  Correct.2

MR. EUTSLER:  Which I reference3

and then I then -- there are two figures in4

the second disturbance column.  One would be5

30, which is what I would consider the total6

disturbance, and then 25 in parentheses refers7

to the increase.  That is the amount of8

disturbance that you can attribute to the9

piered, platformed section of the home.10

MR. KEYS:  And the basis for11

disturbance is the lack of moisture, is it12

not?13

MR. EUTSLER:  Correct.  Well, the14

reduction in soil moisture.15

MR. KEYS:  Now, as I understand16

your soil hydrology analysis that you17

attached, water moves horizontally.  So would18

not water falling on the ground around this19

pier move horizontally underneath it?20

MR. EUTSLER:  I don't think I ever21

once precluded horizontal water movement.  I22
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said that water is far more inclined to move1

down the slope soil profile.2

MR. KEYS:  But nonetheless, water3

will move under this pier, will it not?4

MR. EUTSLER:  A greatly -- well,5

in this instance, well, in general, there will6

be a reduction in the water that moves, is7

transported under the piered sections of these8

homes.9

MR. KEYS:  Now, I think you10

earlier in response to a question indicated11

that water will tend to move downhill also.12

Would you look at the elevations that are13

associated with Tree No. 4 and locate Tree No.14

4 in relation to the adjacent grades and what15

will water tend to do under this pier?16

MR. EUTSLER:  Well, certainly,17

some water will flow down that slope, water18

that isn't infiltrated into the soil, and it19

isn't captured by the downspouts on the home.20

MR. KEYS:  So more water --21

MR. EUTSLER:  If I could continue.22
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If we look a little more in depth at Tree 41

that sits sort of on the crest of this ridge,2

it's perfectly logical to assume that it has3

a greater distribution of roots on the uphill4

side than it does on the downhill side.5

So even allowing that, we'll have6

some water that rolls down this hill into that7

covered area, if there are a greater8

percentage of roots on the uphill side than9

the downhill side, it doesn't necessarily10

negate my claim that this area will be drier11

after this construction than it is today.12

MR. KEYS:  But, yet, you have13

deducted the entire area of the pier from the14

area of non-disturbance?15

MR. EUTSLER:  That's correct.  I16

mean, in the same -- it is --17

MR. KEYS:  Even though --18

MR. EUTSLER:  Your own19

calculations are proved in the same way.20

MS. GATES:  Mr. Chairman?21

MR. EUTSLER:  In that, you know,22
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like a place, an area where a driveway will be1

installed or a basement will be installed is2

classified as disturbance in the same way that3

temporary over-dig is classified.  It's all4

disturbance.5

Now, I'm not saying that it's in6

every instance, in every square inch on the7

same order of magnitude as of where a basement8

is intended to be installed where roots used9

to exist.  I'm just saying that it should be10

included in any discussion of disturbance of11

the critical root zone.12

MR. KEYS:  Well, let me ask you a13

question.14

CHAIRPERSON GRIFFIS:  Ms. Gates,15

do you have any objection?16

MS. GATES:  My objection is to the17

fact that Mr. Keys keeps cutting off Mr.18

Eutsler without allowing him to finish his19

answer.20

CHAIRPERSON GRIFFIS:  Understood.21

Good point.  Let's let him finish.22
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MR. KEYS:  I shall.1

CHAIRPERSON GRIFFIS:  The2

question?3

MR. KEYS:  Would it be fair to say4

that you have done the same thing that you5

have done for Tree No. 4 for every one of the6

other trees in this list?7

MR. EUTSLER:  Let me ask you a8

question.9

MR. KEYS:  No, I need you to10

answer my question.  Did you use the same11

method of analysis for each of the trees that12

you have used for Tree No. 4?13

MR. EUTSLER:  Yes.14

MR. KEYS:  You have taken the15

entire area of the elevated pier and deducted16

it from the area and called it a disturbance17

zone?18

CHAIRPERSON GRIFFIS:  He answered19

your question, Mr. Keys.  Now, you're asking20

him what his method was?  Is that what your21

question is?22
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MR. KEYS:  That's correct.1

CHAIRPERSON GRIFFIS:  But you just2

asked him if it was the same, I mean, my3

understanding of what it was.  We don't need4

to go into that.5

MR. KEYS:  I have no further6

questions for him.7

CHAIRPERSON GRIFFIS:  Cross?  Ms.8

Gates?9

MR. BROWN:  Ms. Gates, do you have10

any?11

MS. GATES:  I have a few questions12

for Mr. Eutsler.  Does the District have any13

beech trees as street trees?14

MR. EUTSLER:  Well, as I have15

testified to earlier in previous statements,16

the beech tree is a very sensitive tree.  It's17

not currently a tree we plant as a street18

tree.  We do have -- I know of eight that are19

planted in our -- and we have an inventory of20

130,000 plus or minus 10,000 trees.  We have21

about seven or eight that I can talk about22
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right now that I know in specific.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. GATES:  And what special3

precautions or protections does UFA exercise4

to ensure these trees maintain their health?5

MR. KEYS:  Mr. Griffis, I'm sorry.6

I would find this odd as a cross examination,7

since the material that he submitted doesn't8

talk about surround trees.9

CHAIRPERSON GRIFFIS:  Ms. Gates,10

how is that relevant and directly crossing the11

information that is in the report that was12

just submitted?  I understand his objection.13

MS. GATES:  We have an entire14

array of beech trees.  I'm just trying to15

establish the kind of care that Mr. Eutsler16

and the --17

CHAIRPERSON GRIFFIS:  I understand18

where you're trying to go.  The question, the19

objection is --20

MS. GATES:  That is my last21

question.22
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VICE CHAIR MILLER:  I just do want1

to jump in and say that he did testify about2

beech trees, even if it's not in this report.3

He did talk about them in response to my4

question.5

CHAIRPERSON GRIFFIS:  Agreed.6

VICE CHAIR MILLER:  Okay.7

CHAIRPERSON GRIFFIS:  Let's move8

ahead.  Question?  Nothing else?9

MS. GATES:  No.10

CHAIRPERSON GRIFFIS:  Do you want11

to ask the question?12

MS. GATES:  No, I have asked my13

questions.14

VICE CHAIR MILLER:  Did he answer15

your question?16

MR. EUTSLER:  May I answer?17

MS. GATES:  Pardon?18

VICE CHAIR MILLER:  Your question19

was objected to.20

MS. GATES:  Oh.21

VICE CHAIR MILLER:  And the Board22
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is saying you can proceed with your question.1

MS. GATES:  Oh, thank you.  So --2

CHAIRPERSON GRIFFIS:  Sometimes it3

pays to sit back and hear us.4

MS. GATES:  Phew.  So what special5

precautions do you take to ensure the6

continued health of those beach trees?7

MR. EUTSLER:  Well, they are on --8

of the eight beech trees throughout the city9

that I know exist and know where they are,10

seven of them are grouped together and they11

are in a corner in the northern section of12

Forest Hills, and these are -- they are all --13

if my memory serves, they are all 28 inches in14

diameter and larger.15

And they are all in impeccable16

health and they have been growing for the17

balance of their life in an area where curbs18

and sidewalks have been temporary and the19

neighborhood has been -- a year ago the20

neighborhood had been asking to have the21

Department of Transportation install curbs,22
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gutters, sidewalks, so on and so forth.1

And I got involved in it because2

of the very sensitive nature of beech trees3

and work that is going on around them and here4

we had seven trees on a public street, and to5

accommodate the trees and to ensure that none6

of their existing root zone was disturbed, the7

width of the road was actually narrowed and8

all of the work that occurred around them was9

done, and this included removing the existing10

asphalt -- was done by hand with no machines.11

So in the instance of beeches on12

the street, you know, we afford great care and13

caution to ensure that preservation is14

achieved.15

MS. GATES:  Well, then I do have a16

follow-up question.  In your opinion, is the17

care that is being provided by the applicant18

sufficient for the long-term health of the19

beech trees that exist on this property?20

MR. EUTSLER:  I don't think so and21

I think I have made that abundantly clear in22
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previous statements and submissions.1

Particularly troubling is that no one with the2

applicant's team seems to find -- seems to3

classify pruning as a serious disturbance in4

addition to the incursions into and over the5

root zones.6

These are trees that tolerate7

change very reluctantly and these trees should8

be, as I have stated before, a non-negotiable9

element of this project.  I don't think we can10

even allow the possibility that their11

preservation not be achieved.12

MS. GATES:  Did Mr. Bonifant13

recommend pruning 25 percent of the tree?14

MR. EUTSLER:  I think in his15

report --16

MR. KEYS:  This is not a cross17

examination of his testimony.18

CHAIRPERSON GRIFFIS:  Agreed.19

MS. GATES:  Sorry.20

CHAIRPERSON GRIFFIS:  Ask him to21

just assert.  You can phrase it another way to22
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get that information, but you're asking him to1

speak what someone else put in.2

MS. GATES:  Would pruning a beech3

tree back 25 percent pretty much determine4

that the tree will not survive, given the fact5

that these trees have not been touched for a6

long time?7

MR. EUTSLER:  It certainly would8

not be -- I don't think any -- I think you9

would be hard pressed to find an arborist that10

would suggest that that is -- would be in11

proper keeping with caring for and preserving12

trees such as these.13

CHAIRPERSON GRIFFIS:  Okay.14

MS. GATES:  One more question.15

What kind of tree is Tree No. 4?16

MR. EUTSLER:  I believe it's an17

elm tree, American elm.18

MS. GATES:  And how do elm trees--19

we all know about Dutch elm disease, but in20

addition to that, how do elm trees adjust to21

this kind of disturbance?22
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MR. EUTSLER:  Well, most -- to be1

honest, of all the trees on this site, the elm2

tree is probably the most tolerant of root3

disturbance.  It's one of the reasons it is so4

successful as a street tree.5

MS. GATES:  Thank you.6

CHAIRPERSON GRIFFIS:  Ms. Miller?7

VICE CHAIR MILLER:  I just have a8

follow-up question.  With respect to the beech9

trees, you discuss about their sensitivity and10

that they are non-negotiable and are they in11

a protected class from other trees?12

MR. EUTSLER:  No, they are -- do13

you mean as a beech tree, is that somehow its14

own classification?15

VICE CHAIR MILLER:  Like an16

endangered tree.17

MR. EUTSLER:  Oh, no.18

VICE CHAIR MILLER:  Or why are19

you, you know, in particular addressing them,20

you know, that way, that these ones are non-21

negotiable, etcetera?22
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MR. EUTSLER:  Because as I1

mentioned in an earlier written submission,2

these trees in their relationship to one3

another, in their position in the landscape as4

well as in their condition, are a remarkable5

example of the species and they are a living6

testament to, you know, the magnificence that7

the beech can attain.8

And to lose them, you -- well, I9

will put it to you like this.  You would be10

hard pressed to travel the District and find11

another set of beech trees as resplendent as12

those.13

CHAIRPERSON GRIFFIS:  There's a14

word for the day.  Anything else?15

VICE CHAIR MILLER:  Thank you.16

MR. BROWN:  Mr. Eutsler, following17

up, you mentioned that from a tree18

preservation standpoint, there are fundamental19

flaws in the project.20

Does that fundamental flaw include21

there being too many houses on this site?22
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MR. EUTSLER:  I think to achieve1

the preservation that is mandated and demanded2

in the regulations, yes.  The current3

formulation of houses on the site are in4

excess of what the trees most likely would5

tolerate.6

MR. KEYS:  Mr. Chairman, that is7

not a part of his submission.  He is not8

talking about houses.9

CHAIRPERSON GRIFFIS:  He's talking10

about the flaw.11

MR. KEYS:  I mean, I think if12

we're going to have him as a witness to13

testify on any subject that the opposition is14

interested in, I think this is -- you're just15

opening the door to information that we will16

not have any opportunity to rebut.17

CHAIRPERSON GRIFFIS:  Sure.  I18

understand your concern.  I don't hold the19

objection though, because it comes under20

crossing the utilization of the words that21

were asserted in the report.22
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So I think it's perfectly1

appropriate, as I did, for Mr. Brown to2

explore what he means by fundamental flaw.3

Let's continue.4

MR. BROWN:  In following up on5

Mrs. Gates, successive pruning in successive6

years of a beech tree in particular can add to7

the -- create a cumulative harm to the tree.8

Is that correct?9

MR. EUTSLER:  Certainly.  These10

are -- the living tissue is an area where11

nutrients or resources are stored.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. BROWN:  And then going back14

to, and I don't want to overdo this, but the15

horizontal movement of water does occur, but16

it is substantially less than vertical?17

MR. EUTSLER:  Correct.  In fact,18

for the success of the storm water management19

on this plan, that is -- it's required.  And20

I think that -- and, you know, please, let me21

know if this isn't the case, but I really had22
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thought that the Figure 1 in my most recent1

then submission explains the relationship2

between water and its movement through soil,3

both laterally --4

CHAIRPERSON GRIFFIS:  Okay.  Next5

question.6

MR. EUTSLER:  Laterally and7

horizontally.8

CHAIRPERSON GRIFFIS:  Sure.9

MR. BROWN:  You would prefer.  So10

that when the vertical infiltration of water11

is limited by impervious surfaces of various12

kind, you have created a situation where there13

is less of the required water reaching the14

tree roots?15

MR. EUTSLER:  Correct.16

MR. BROWN:  And the more17

impervious surface you have on a site, the18

greater the reduction in the amount of water19

reaching critical roots?20

MR. EUTSLER:  That is correct.21

MR. BROWN:  And the less water,22
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the drier, the greater likelihood of damage to1

the tree roots?2

MR. EUTSLER:  That's correct.3

CHAIRPERSON GRIFFIS:  Anything4

else?5

MR. BROWN:  No, that's it.6

CHAIRPERSON GRIFFIS:  Excellent.7

Follow-up questions?8

BOARD MEMBER ETHERLY:  Yes, Mr.9

Chair.10

CHAIRPERSON GRIFFIS:  Yes.11

BOARD MEMBER ETHERLY:  It perhaps12

is a little bit of a bridge back from where13

Mr. Brown's final questions were heading, Mr.14

Eutsler, and perhaps some of the assumptions15

that Mr. Keys was getting at as we talk about16

water and as we talk about the potential17

desiccation of the tree roots.18

In your report you are careful to19

note that you were not aware of any soil tests20

that have been conducted on-site, correct?21

MR. EUTSLER:  Well, I haven't seen22
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them.  I understand that some have been1

performed.2

BOARD MEMBER ETHERLY:  Okay.  You3

also note that based on some of the storm4

water management discussion, in particular5

discussion as to how far water will infiltrate6

within the soil, you are able to make an7

assumption regarding what the nature of the8

soil is.  And I believe in your report you9

indicate that the assumption is probably more10

than likely that it is a silt loam type of11

soil, correct?12

Now, with that assumption in hand,13

is it your sense that perhaps the best14

security that we could have as a Board about15

the potential impact or I should say the16

potential ability of water to get to the17

critical root zones here, some type of firm18

verification on the soil type would be19

necessary?20

MR. EUTSLER:  While it would21

certainly, you know, make our understanding of22
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the matter more robust, I don't think it's1

necessary in -- I don't think by not having2

that specific information we shouldn't allow3

what we -- what is documented as well-founded4

soil science.  Water will move in a downward5

direction more rapidly, even in a clay, high6

clay soil, than it will horizontally.7

BOARD MEMBER ETHERLY:  Okay.  And8

one of the things that perhaps was instructive9

or insightful in your report is that based on10

your understanding of the unexcavated piece11

that we're discussing here, many of the trees12

in question or many of those unexcavated13

platforms are occurring in portions of the14

property that are more flat than others,15

correct?16

So as we look at the elevations of17

the site that Mr. Keys was directing us to,18

and I think it was very important to highlight19

that in the questioning, it is your20

understanding or it is your belief that even21

though we might see elevations that are moving22
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downward and would thus suggest that water1

will follow its inclination and move downward2

with the slope, that water may not necessarily3

still reach the critical root zones of the4

trees in question?5

MR. EUTSLER:  That's correct.  And6

my point in labeling this as a disturbance is7

that I'm not saying that all of the area that8

is -- that it has an unexcavated platform9

built over it will receive zero water.  What10

I'm saying is that it will receive --11

BOARD MEMBER ETHERLY:  There will12

be a reduction of water.13

MR. EUTSLER:  -- diminished14

thresholds.15

BOARD MEMBER ETHERLY:  Now, with16

respect to that point, you have not or the17

administration has not conducted, nor has it18

seen, any type of test that would measure that19

reduction, correct?  Yes or no?20

MR. EUTSLER:  Correct, except21

beyond the extent of the percentage of22
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disturbance that is listed in the report here.1

BOARD MEMBER ETHERLY:  Okay.  But2

based on what you have seen, it is your3

testimony and your belief that that reduction4

in water would be substantial enough to cause5

desiccation to the critical root zones and,6

thus, put the trees at risk?7

MR. EUTSLER:  Unequivocally.8

BOARD MEMBER ETHERLY:  Thank you,9

sir.  Thank you, Mr. Chair.10

CHAIRPERSON GRIFFIS:  Thank you.11

Anything else from the Board?  Very well.  If12

there is nothing further, thank you.  Let's13

move ahead then.  We'll go into cross of the--14

MR. BROWN:  Cross examination.15

CHAIRPERSON GRIFFIS:  Exactly, of16

the submission and witnesses and data that was17

put in on the 19th of September.  Okay.18

Ms. Gates, did you want to go19

first?20

MR. BROWN:  Would you like to go21

first?22
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MS. GATES:  Do I get to decide who1

comes forward?2

VICE CHAIR MILLER:  Yes.3

MS. GATES:  Let's invite Mr.4

Bonifant.5

CHAIRPERSON GRIFFIS:  Absolutely.6

MR. KEYS:  Mr. Griffis, just to7

determine some procedure, just to conserve the8

time of the people here as witnesses, I assume9

that Mr. Brown is going to do Mr. Bonifant10

following Mrs. Gates.11

CHAIRPERSON GRIFFIS:  Is that12

amenable?13

MR. BROWN:  That's perfect.14

CHAIRPERSON GRIFFIS:  I think15

that's a good --16

MR. KEYS:  So yes.17

CHAIRPERSON GRIFFIS:  Excellent.18

MS. GATES:  And we'll try not to19

step on each other's toes.  Mr. Bonifant, you20

have a Maryland tree expert license, correct?21

MR. BONIFANT:  Correct.22
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MS. GATES:  Does the International1

Society of Arboriculture recognize your --2

MR. KEYS:  I would object to this.3

This is in the record and it's not a part of4

the rebuttal.5

MS. GATES:  This has not been6

established.7

MR. KEYS:  It's not a part of the8

rebuttal.9

CHAIRPERSON GRIFFIS:  Let her10

finish.  Okay.  Okay.11

MR. KEYS:  It's not a part of the12

rebuttal testimony that Mr. Bonifant provided.13

Mr. Bonifant's qualifications are in the14

record at the time he was qualified as an15

expert.  This is a needless repetition of16

irrelevant material.  I think that this cross17

ought to be limited to what happened in this18

transcript.19

CHAIRPERSON GRIFFIS:  Understood.20

MR. KEYS:  And if she has any21

concern --22
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CHAIRPERSON GRIFFIS:  I tend to1

agree with you.  What's your point?2

MR. BROWN:  Mr. Chair?3

CHAIRPERSON GRIFFIS:  What is the4

point of the question?  Where are we going?5

MS. GATES:  I want to establish6

the level of expertise that Mr. Bonifant has7

versus the level of expertise that Mr. Eutsler8

and Mr. Milhous have.9

MR. KEYS:  These people were10

already qualified and accepted based on their11

qualifications.  We can't revisit this now.12

VICE CHAIR MILLER:  Wait.  I13

understand that he was qualified as an expert,14

but I think Ms. Gates is just showing there is15

a difference in knowledge and maybe you can16

zero in.  I don't know if your question was17

direct enough, but she is allowed to compare18

the level of expertise just as you questioned19

his knowledge about certain areas.20

MR. BROWN:  And, also, if I could21

just add to the Board's view of this.  Mr.22
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Bonifant did not provide direct testimony, so1

he has not previously been subject to cross2

examination by anybody.  So I think having3

chosen not to subject him to cross examination4

in the first instance, some latitude would be5

appropriate.6

CHAIRPERSON GRIFFIS:  Understood.7

Let's get quickly to it.  Received the8

question?9

MS. GATES:  Does ISA recognize you10

as an expert?11

MR. BONIFANT:  ISA certification12

is not required in the State of Maryland.  I13

am not --14

MS. GATES:  That's not what I15

asked you.16

MR. BONIFANT:  I don't recognize17

ISA.18

MS. GATES:  Do they recognize --19

MR. BONIFANT:  They do not20

recognize me.21

MS. GATES:  Thank you.  Are you22
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required to take any continuing education1

courses to maintain your expert status?2

MR. BONIFANT:  I am, yes.3

MS. GATES:  And when did you last4

renew your Maryland tree expert license?5

MR. BONIFANT:  It is renewed every6

year.7

MS. GATES:  Thank you.  How do you8

keep abreast of new developments in tree9

protection issues and techniques?10

MR. BONIFANT:  Can I answer?11

MR. KEYS:  Mr. Chairman, I really12

have to wonder.13

CHAIRPERSON GRIFFIS:  This is the14

last one.15

MR. KEYS:  This is the last one?16

CHAIRPERSON GRIFFIS:  Last one.17

MR. KEYS:  First.18

MS. GATES:  Have you taken courses19

in soil science?20

MR. BONIFANT:  I have not.21

MS. GATES:  Okay.  You have a tree22
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service.  Is that correct?1

MR. BONIFANT:  That is correct.2

MS. GATES:  And what does that3

entail?4

CHAIRPERSON GRIFFIS:  Let's get to5

now the substance of this case.6

MR. BONIFANT:  Okay.  It entails7

tree care.8

MS. GATES:  Okay.  And the use of9

chainsaws?10

CHAIRPERSON GRIFFIS:  I don't11

understand where you're going.12

MR. KEYS:  Mr. Griffis, I think13

it's time to --14

CHAIRPERSON GRIFFIS:  I15

understand.16

MR. KEYS:  -- move this cross to17

relevant matters.18

MS. GATES:  What experience --19

thank you, Mr. Keys.  What experience do you20

have designing and implementing tree21

preservation plans of this scale from start to22
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finish?1

MR. BONIFANT:  This is probably2

the largest project, but I have been involved3

in numerous projects over the decades.  Now,4

my experience goes back 43 years, so I have5

been involved in all sorts of tree care.6

MS. GATES:  But have you actually7

designed the plan for this, the Tree8

Preservation Plan?9

MR. BONIFANT:  Correct, I have.10

MS. GATES:  Okay.  Would you agree11

this project is very technical in nature?12

MR. BONIFANT:  Yes, it is.13

MS. GATES:  And what in your14

background as a tree expert gives you the15

necessary skills to implement a technical16

project of this magnitude?17

CHAIRPERSON GRIFFIS:  I think that18

is too broad of a question to even begin to19

get into.20

VICE CHAIR MILLER:  Excuse me, I'm21

sorry.  Are you --22
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CHAIRPERSON GRIFFIS:  Right.1

Those are interesting points.2

VICE CHAIR MILLER:  Will you be3

implementing this project or are you just here4

as an expert in this case?5

MR. BONIFANT:  I believe the plan6

is that I will be implementing --7

VICE CHAIR MILLER:  Okay.8

MR. BONIFANT:  -- my end of this9

project.10

VICE CHAIR MILLER:  Okay.  Thank11

you.12

MS. GATES:  And do you plan to be13

on-site each day or on a regular basis, more14

than once a week?15

MR. BONIFANT:  There are three16

arborists.  Two are ISA-certified in our17

office and one of us will be there regularly.18

A regular inspection schedule will be set up19

with the developer.20

MS. GATES:  How do you propose to21

protect the sensitive roots of trees from pier22
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fittings and grade beams when, typically, the1

grade beam is dug into the ground 8 to 122

inches between pier footings?3

MR. BONIFANT:  That is incorrect4

information, so we do not have to protect the5

tree roots from these grade beams.  They are6

going to be above grade.7

MS. GATES:  What is going to be in8

the ground holding them up?9

MR. BONIFANT:  The pier.10

MS. GATES:  Well, how close are11

the piers?12

MR. BONIFANT:  They vary depending13

on the structure, and I think it's all14

included in the plans and Stan's architectural15

drawings.  I think that is all in there.16

MS. GATES:  But how close are17

they?18

CHAIRPERSON GRIFFIS:  He answered19

the question.20

MR. BONIFANT:  Some 6 feet apart,21

some 8 feet, I think 8 feet apart.22
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CHAIRPERSON GRIFFIS:  Do you want1

to ask him a specific area?  I mean, it's a2

big plan, a lot of piers.  I don't understand3

how you could answer that question.4

MS. GATES:  Well, I'm really5

worried about -- I'm going to the root zones6

of trees.7

CHAIRPERSON GRIFFIS:  I understand8

that.9

MS. GATES:  And where these piers10

are placed.11

CHAIRPERSON GRIFFIS:  Okay.12

MS. GATES:  And what is in the13

ground.14

CHAIRPERSON GRIFFIS:  Understood.15

How many piers are there in the whole plan, do16

you think?17

MR. BONIFANT:  Many.18

CHAIRPERSON GRIFFIS:  Yes, over19

10?20

MR. BONIFANT:  Yes.21

CHAIRPERSON GRIFFIS:  Over 20?22
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MR. BONIFANT:  Certainly.1

CHAIRPERSON GRIFFIS:  About 70 or2

80 maybe?  Okay.  So the point is is that we3

need to ask about specific piers if you want4

to investigate that in cross or let's move5

ahead on other questions.6

MS. GATES:  I will defer to Mr.7

Brown.8

CHAIRPERSON GRIFFIS:  Okay.  Is9

that it?  That's all you have?10

MS. GATES:  Yes.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. BROWN:  Mr. Bonifant, in your13

43 years, have you had much experience?  Have14

you had any experience in directional15

drilling?  The ditch witch is a tree16

preservation method?17

MR. BONIFANT:  Only indirectly.18

MR. BROWN:  Okay.19

MR. BONIFANT:  I know that the20

technology is out there.21

MR. BROWN:  Okay.  A similar22
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question.  Have you had any involvement with1

sheeting and shoring and that is being2

proposed as a tree preservation method?3

MR. BONIFANT:  Not at all.4

MR. BROWN:  Okay.5

CHAIRPERSON GRIFFIS:  Can I6

interrupt you for a second?  I want to go back7

to your first question.8

Are you aware of actual projects,9

not that you were on them, actual projects10

that you used the drilling mechanism?11

MR. BONIFANT:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. BROWN:  And following up the14

Chairman, because he had a good line of15

questioning, are you aware of projects using16

directional drilling on the widespread scale17

that is being proposed here?18

MR. BONIFANT:  I do not.19

MR. BROWN:  From a tree20

preservation standpoint, would a project --21

let me start over.22
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In this project, the 13 houses1

being proposed, they are what are creating the2

tree preservation challenge.  Is that correct?3

MR. BONIFANT:  I guess you're4

talking about all the relating infrastructure,5

etcetera.6

MR. BROWN:  Yes.7

MR. BONIFANT:  Of course.8

CHAIRPERSON GRIFFIS:  Yes.9

MR. BROWN:  For a plan of 1310

houses is what I was referring to, and your11

answer is yes.12

Would the challenges and the13

likelihood of survival or minimal damage to14

the trees be reduced with fewer houses?15

MR. BONIFANT:  Of course, yes.16

MR. BROWN:  Okay.  And can you --17

in looking at the Tree Preservation Plan, can18

you guarantee or come close to guaranteeing19

that if you implemented each one of the20

elements of the tree preservation plan, that21

the trees will survive?22
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MR. KEYS:  Mr. Chairman, I don't1

think that is a reasonable question, whether2

he can guarantee a result.3

CHAIRPERSON GRIFFIS:  It's an4

interesting point.5

MR. KEYS:  I mean, it's not 6

asking --7

MR. BROWN:  He is being offered.8

MR. KEYS:  It's not asking for an9

opinion.  It's asking for --10

CHAIRPERSON GRIFFIS:  No, I11

understand.12

MR. KEYS:  -- a guarantee.13

CHAIRPERSON GRIFFIS:  I understand14

the objection.  I mean, it raises the question15

of actually going back to the District's16

report that was indicating that it must be17

guaranteed.  There is an environmental element18

that says guaranteed.  So what do you think?19

VICE CHAIR MILLER:  I would like20

to hear his response.21

CHAIRPERSON GRIFFIS:  Yes.22
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MR. BONIFANT:  We can't guarantee1

anything, but we can guarantee that the trees2

will have an exceptional chance to survive and3

limits on tree disturbance, whether it's to4

the root system, pruning of the canopy, all of5

those things have been studied for centuries.6

So we know what the limits are.  We're well7

within all those limits.8

If we do nothing there, I cannot9

guarantee the beech trees will survive.10

CHAIRPERSON GRIFFIS:  Understood.11

Next question.12

MR. BROWN:  But if you did nothing13

there, you could guarantee that there would be14

no damage created to the beech trees, so the--15

MR. BONIFANT:  No.16

MR. BROWN:  -- development is the17

intrusion, is the risk, correct?18

MR. BONIFANT:  For today's19

purposes, yes, the risk is the development.20

MR. BROWN:  Mr. Chair?21

CHAIRPERSON GRIFFIS:  Yes?22
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MR. BROWN:  I was brief.1

CHAIRPERSON GRIFFIS:  Indeed.  How2

about that?  Ms. Gates, next witness.  Mr.3

Andrulis.4

VICE CHAIR MILLER:  I have like5

one follow-up question.6

CHAIRPERSON GRIFFIS:  A follow-up7

question from Ms. Miller while Mr. Andrulis8

gets ready.9

VICE CHAIR MILLER:  I just want to10

know on what your opinion is based that these11

trees would have an exceptional chance to12

survive.13

MR. BONIFANT:  My experience over14

the years has shown that, you know, if you15

follow certain rules, your survival rate will16

be in the 90 percentile bracket.  All right.17

In my report, I had submitted several examples18

of projects we have been involved in.  You19

know, the limits of disturbance on these trees20

have to be monitored.  They have to be21

controlled.22
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If they are, the success rate will1

be in that 90 percentile bracket.  Can I2

guarantee 100 percent?  I cannot.  All these3

issues they have brought up are easily4

controlled if things are followed as planned.5

You know, some of our examples in my original6

plan were examples of extreme damage.  And at7

the last hearing, I even held up a picture of8

a beech tree that had 75 percent of its root9

system damaged during construction.10

All right.  The year after11

construction we were called in to save that12

tree.  Okay.  Well, it's still a gorgeous tree13

today.  I have current pictures.  You know,14

things are not written in stone, but we do15

know there are certain guidelines you have got16

to follow.  All the arborists in here agree on17

that.18

All right.  Obviously, we have all19

taken sides, but, you know, the fact is that20

there are so many issues involved with placing21

a structure over a root system that have not22
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been touched on.  For instance, the movement1

of gases through the soil.  How does a patio2

on piers impact the flow of gases through3

soil?  Basically, not at all.4

How does the patio or house on5

piers impact the compaction of the soil in6

that critical root zone?  It has been shown7

that it actually improves that condition.  So,8

you know, you're getting partial information9

here to, I guess, support whatever viewpoint10

they want to support.  You know, my experience11

has shown that yes, this plan will work.  Will12

somebody have to be there to implement it?13

Every day probably.14

CHAIRPERSON GRIFFIS:  Thank you.15

BOARD MEMBER ETHERLY:  Mr. Chair?16

CHAIRPERSON GRIFFIS:  Anyone else?17

Yes, follow-up?18

BOARD MEMBER ETHERLY:  If I could,19

I would like to follow-up on Mrs. Miller's20

question and Mr. Bonifant's response to it.21

As you indicated, there are certain commonly22
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accepted principles or generally held1

principles that if you follow them, it is your2

experience that there is a likelihood of3

success.  And I use that expression likelihood4

or probability somewhat purposefully, because5

I think I understand perhaps a little bit of6

the tension in response to Mr. Brown's7

question about guaranteeing here.8

I don't think Mr. Brown meant it9

that way.  I understand where you were going,10

Mr. Brown.  But I think perhaps in your line11

of work, guarantees are very tough words to12

work with, perhaps likelihood or probability.13

All that being said, with regard to those14

certain things that you do in every project15

giving you a certain likelihood of success, is16

it your testimony that you are doing those17

things in this particular application?18

MR. BONIFANT:  Yes.19

BOARD MEMBER ETHERLY:  And so it20

would be your testimony that the principles21

that you are attempting to apply here are not22
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as novel or, what's the word I'm looking for?1

MR. BONIFANT:  Far-fetched?2

BOARD MEMBER ETHERLY:  As perhaps3

has been suggested.  And I'm not trying to be4

coy or --5

MR. BONIFANT:  I understand the6

question.  And, you know, these are issues we7

deal with every day.  You know, we are city8

arborists.  And so, you know, there are ways9

that are being or techniques that are being10

used on this project that have opened my eyes11

to possibilities in other areas.12

BOARD MEMBER ETHERLY:  Now, the --13

MR. BONIFANT:  I see this as, I14

guess, breaking new ground for me.15

BOARD MEMBER ETHERLY:  Okay.  Now,16

it's your testimony that with respect to that17

breakage of new ground, no pun intended, you18

have had experience with these new techniques19

in various capacities.  In some instances you20

have had experience as the implementor, if you21

will, but in others you have perhaps been more22
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of a, I don't want to say sideline1

participant, but you have been less of a lead2

and more of a participant with regard to3

implementing these new techniques, if you4

will.5

MR. BONIFANT:  The only new6

technique that I have had little experience7

with is the, I guess, size of the tunneling8

project going on here.  You know, everything9

else there we have been using in my business10

for decades.  So, you know, basically, the11

purpose of that tunneling or drilling is to12

avoid contact with the root systems.  So if it13

can be shown that it does that, well, then14

there you are.15

BOARD MEMBER ETHERLY:  Okay.  Now,16

with respect to the issue of disturbance or I17

should say even more specifically the contact18

with the root system, there is also, of19

course, been considerable discussion about the20

impact of the water's ability to get to the21

root system.  So I guess part of what I'm22
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ferreting out or learning here is that it's1

one thing just to touch the root and do damage2

to it or disturb it or upset it, it's another3

thing to also inhibit its ability to get4

water.5

Is it your testimony or your6

belief that the techniques that you are7

applying here will not inordinately damage or8

inhibit the tree's ability to get water on the9

site?10

MR. BONIFANT:  Well, of course,11

definitely.12

BOARD MEMBER ETHERLY:  And let me13

be clear.  Water in sufficient enough14

portions.15

MR. BONIFANT:  Correct.16

BOARD MEMBER ETHERLY:  For the17

tree to remain viable and healthy.18

MR. BONIFANT:  Example No. 3 in my19

original plan was a property in Takoma Park.20

BOARD MEMBER ETHERLY:  Yes.21

MR. BONIFANT:  That showed very22
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large mature trees that had been built on or1

actually built next to, extremely closely, a2

driveway on one side, house on the other and3

the reason those trees survived is because4

that house was placed on piers.  It is a very5

large home, three stories, you know, many6

thousands of square feet.  These trees have7

survived since 1985.8

So with proper care, all this9

stuff works.  Soil, water, soil, gases in the10

soil, a very important balance has to be11

struck there.12

BOARD MEMBER ETHERLY:  Yes.13

MR. BONIFANT:  And as so, having14

too much water can be as bad as having none.15

So the fact that our experience has shown that16

this works without having, you know, the17

technical, I guess, data to show you, still18

points to the fact that yes, it works.19

BOARD MEMBER ETHERLY:  Okay.  Now,20

and I appreciate that point, because I believe21

the point emphasizes and we have perhaps used22
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the dance or the ballet or the square dance1

analogy to some length today, but I think2

perhaps it is very apropos, because I think3

your point is there is not simply going to be4

one thing here that is going to necessarily be5

the dispositive factor.6

Of course, any direct impact to7

the tree root itself is going to have very8

serious consequences, but there are also9

aspects around soil.  There are also aspects10

around water.  It's a very complicated11

formula.12

What I want to ask you, as I13

close, Mr. Chair, is with respect to soil,14

recognizing that soil is not your expertise15

and you're not being presented and you do not16

offer testimony with expertise in mind, just17

based on your experience, however, is there a18

concern with regard to the soil on this19

property that would lead you to fear for some20

type of impact to the ability of water to get21

to these necessary -- these critical root22
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zones?1

MR. BONIFANT:  Everything that I2

have observed on the property, at this point,3

says that covering those root zones with4

surfaces on piers will have little or no5

impact.  You know, everything points to good6

soil there.  There are areas where we work7

that the top soil is 2 inches deep and under8

that hard pan.  We have a very difficult time9

saving any tree in those areas.  This is not10

one of those areas.11

I also wanted to mention one other12

thing.  Every tree on that property is13

valuable.  I see no tree as more valuable than14

another.  Okay.  15

BOARD MEMBER ETHERLY:  Okay.  16

MR. BONIFANT:  And, you know, the17

same precautions have been taken with every18

tree on that property.19

BOARD MEMBER ETHERLY:  Okay.20

Thank you.  Thank you, Mr. Chair.21

CHAIRPERSON GRIFFIS:  Anything22
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else?  Follow-up?  Let's move ahead then.  1

MR. EUTSLER:  Mr. Chairman?2

CHAIRPERSON GRIFFIS:  Yes?3

MR. EUTSLER:  May I interject for4

just a moment?5

CHAIRPERSON GRIFFIS:  On what?6

MR. EUTSLER:  In reference to Mr.7

Bonifant's last statement.8

CHAIRPERSON GRIFFIS:  No.  Ms.9

Gates?10

MS. GATES:  Mr. Andrulis, we're11

talking about using piers on this property,12

correct?  And will you be using -- how do you13

install those?14

MR. ANDRULIS:  Well, I personally15

don't install them.16

MS. GATES:  I understand that.17

MR. ANDRULIS:  Nor do I personally18

more than conceptually design them.  We will19

have a structural engineer to design them.  We20

will have a contractor to install them.21

MS. GATES:  How will they be22
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installed?1

MR. ANDRULIS:  Conceptually, you2

drill a hole in a diameter of the pier you3

want.  You fill it with reinforcing in the4

appropriate design and you then fill it with5

a design concrete mixture.  You go to a6

certain recognized depth that your structural7

engineer will tell you based on your soil's8

engineering information and you will design9

that pier, reinforcing it in concrete mix and10

add mixtures to work.11

MS. GATES:  So we're talking about12

drilling a hole, putting some sort of a sleeve13

into the ground and then putting concrete to14

secure it?15

MR. ANDRULIS:  I think that's16

pretty correct.17

MS. GATES:  Okay.  And so does18

this require the use of a drill rig?19

MR. ANDRULIS:  Yes.20

MS. GATES:  And how does the drill21

rig get moved around?22
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MR. ANDRULIS:  I think I addressed1

that in my rebuttal testimony last month.2

There is a number of different drill rigs, a3

number of different configurations you can4

use.  I thought I addressed that some of these5

piers, in some of them --6

MS. GATES:  I don't recall it.7

MR. ANDRULIS:  In some of the more8

sensitive areas will be drilled by a two --9

with a portable two man drill.  A drill that,10

I believe, weighs 157 pounds, that two guys11

carry.  We at our arborist direction, we12

spread mulch over the area.  We put protective13

mats, so they are not walking directly on the14

soil, and therefore on the tree roots, but15

this cushion, which is known to work in16

protecting tree roots, is put down first.17

The gentlemen carry this rig to18

the drill site.  They set it over the drill19

site and they drill down.  That would be done20

for some of them.  Others can be reached from21

using a larger piece of equipment, but putting22
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it within the footprint of the house or that1

part of the house that would have a basement.2

And those drills have articulating3

hydraulic arms that you can go over a critical4

root zone and drill a pile within that5

critical root zone without any intrusion or6

harm to a root system of trees.7

MS. GATES:  Okay.  I want to go to8

the ditch witch for a minute.  Did you say you9

plan to use it to install the sanitary sewer10

lines?11

MR. ANDRULIS:  A ditch witch, that12

ditch witch model which I showed is the size13

and class of machine that, yes, we believe we14

will be using.15

MS. GATES:  So it would be16

horizontal boring?17

MR. ANDRULIS:  We believe we will18

be using and if the -- one of the19

subcontractors that we spoke to, if we happen20

to use that subcontractor, we will probably be21

using that exact model.22
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MS. GATES:  Have you determined1

where the main sanitary sewer connection is?2

MR. ANDRULIS:  The sanitary sewer,3

I think, Mr. Afful could address this more,4

but better, but the sanitary sewer runs down5

Chain Bridge Road.  The middle -- under Chain6

Bridge Road.7

MS. GATES:  So it actually8

connects in Chain Bridge Road to an existing9

sewer?10

MR. ANDRULIS:  Some of my exhibits11

last month showed three connections from our12

site to sanitary -- to utilities in general,13

but to sanitary sewers specifically.14

MS. GATES:  Right.15

MR. ANDRULIS:  Well, one each at16

the three curb cuts that we have.  Well, I17

should back up.  One each at the two curb cuts18

we have at House A and the drive with the19

allay of trees.  We have connections to20

sanitary sewer in the street in those two21

places.  And then we borrowed the curb cut of22
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the historic school and go through that in an1

easement under that roadway to connect the2

third time.3

MS. GATES:  Thank you.  I have4

looked at your presentation here and I5

couldn't quite figure that out.  How can you6

ensure the grade and the true direction, the7

straightness of this pipe?  Because we had8

testimony that if the ditch witch were boring9

along and it were to hit some rock or10

something, it would simply go under it or11

around it.  You really can't have elbow joints12

in a sanitary sewer.13

MR. ANDRULIS:  Right.  I think my14

testimony that explained that was a little bit15

more nuanced.  It is directed.  It is16

generally controlled by a radio signal from17

the drill head and that's broadcast and18

received at two different locations on the19

site.  One mobile and one at the drill rig.20

Your specific question of how you21

direct that, there is controls on the drill22
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machine that will allow the operator to steer1

it right, steer it left, steer it down, steer2

it up, increase the speed, decrease the speed,3

back it up.  And in your specific question4

about what happens if you hit a rock, my5

testimony here today I think is consistent6

with what I said a month ago, is we don't7

anticipate that there will be large boulders8

or large rock outcroppings in this, based on9

the subcontractors and the manufacturers10

experience in the Washington region.11

MS. GATES:  And yet they exist12

right across the street in Battery Kemble13

Park.14

MR. ANDRULIS:  May I finish my --15

CHAIRPERSON GRIFFIS:  Yes, finish.16

MR. ANDRULIS:  And if we do17

encounter smaller rocks, smaller boulders, the18

drill head is likely to push those out of the19

way depending on the angle of incidence,20

depending on the size of the boulder,21

depending on what else is there.  If we -- and22
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also, the anticipated drilling machine is1

powerful enough to go through some "soft2

rocks," like a limestone, that kind of thing.3

If we had a rock outcropping that4

deterred us from following the designed line,5

we do what we do always in construction when6

you are faced with unforeseen circumstances.7

You either redirect that line around the8

boulder or you get a machine that will go9

through the boulder.10

The downside of getting the larger11

machine that will go through rock is it12

certainly will increase construction costs and13

construction time and the more powerful the14

machine, generally, the larger it is.  So15

generally, you have to be a little bit more16

careful how you move that machine around the17

site.18

MS. GATES:  Well, going back to19

that answer, so we're talking about a sanitary20

sewer line that is normally graded downward,21

so that it flows.  So how will you, if you do22
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encounter a rock outcrop, again, there are1

certainly large rock outcroppings in Battery2

Kemble Park across the street, so I can't3

imagine you aren't going to find any on this4

site, how do you guarantee the trueness of5

that sewer line?6

MR. ANDRULIS:  I can't guarantee7

anything.  This is man-made.  You know, we're8

men doing work.  Nothing can be guaranteed.9

I think in my earlier response I described10

what we would do, what we anticipate we would11

encounter and what we would do when we12

encounter something we don't anticipate.  And13

if you would like, I could repeat that.14

CHAIRPERSON GRIFFIS:  Let's keep15

going.16

MS. GATES:  I'll ask you the same17

question I asked Mr. Bonifant.  How many18

projects of this magnitude have you managed19

from start to finish?20

MR. ANDRULIS:  If you mean manage,21

you mean managed the architectural design?22
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MS. GATES:  Um-hum.1

MR. ANDRULIS:  If we use total2

construction cost as the measure --3

MS. GATES:  No.  We're talking4

about the --5

MR. ANDRULIS:  -- you -- excuse6

me.  You asked the magnitude.  That's my7

yardstick for magnitude and complexity of a8

job would be total construction cost.  So it9

would only be one industry recognized.10

CHAIRPERSON GRIFFIS:  What is it?11

MR. ANDRULIS:  The answer would be12

scores.13

CHAIRPERSON GRIFFIS:  Follow-up?14

MS. GATES:  Are you -- is it your15

understanding, given that level of disturbance16

of this site, that once construction begins17

that all houses will be built?  I don't mean18

13 houses going up at the same time.  But that19

there will be a progression, it won't be a20

matter of the property sitting disturbed for21

six months, eight months, a year waiting for22
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a contract to be signed?1

MR. ANDRULIS:  I'm not sure I2

quite understand the question.3

MS. GATES:  How will this4

development proceed once all the utilities,5

etcetera, have been installed?6

MR. ANDRULIS:  Okay.  I think you7

have hit on what we have talked about before8

is, I believe in testimony, that we anticipate9

installing all the infrastructure at once.10

After that, I believe market conditions will11

dictate whether we build five houses at once,12

whether one house is constructed and then13

another.  The only restriction in construction14

sequence that I foresee is that the house on15

Lot B needs to be constructed before the house16

on Lot C needs to be constructed before the17

house on Lot D.18

That is the case, because we're19

using the Lot C and D lots as -- except for20

the area of those lots that are right adjacent21

to the line of beech trees are treeless and22
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therefore would give us easy access to our --1

for our construction equipment to Lot B.2

MS. GATES:  The further away from3

the decision of this Board where there is an4

order in effect, how will future construction5

be managed to ensure that the BZA order is6

observed?7

CHAIRPERSON GRIFFIS:  I don't8

understand what you're asking.9

MS. GATES:  Well, if this project10

-- we don't know the time line here.11

CHAIRPERSON GRIFFIS:  Right.12

MS. GATES:  If this project were13

to extend out for a period of 10 years, I14

think the people building at the end of the15

project are less likely to observe the BZA16

order.17

CHAIRPERSON GRIFFIS:  Why?18

MS. GATES:  I just find that19

that's true.  As BZA orders are written and we20

get further away, there is less inclination to21

implement.22
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CHAIRPERSON GRIFFIS:  Do you think1

they aren't required?2

MS. GATES:  Pardon?3

CHAIRPERSON GRIFFIS:  There would4

be less requirement for them to comply with5

our order?6

MS. GATES:  No, no, no, no.7

CHAIRPERSON GRIFFIS:  Okay.  8

MS. GATES:  No, no, no.  The9

requirement, of course, is there.  I think10

it's the observance of the requirement, the11

implementation of the order.12

CHAIRPERSON GRIFFIS:  Okay.  I'm13

not sure he can answer that for you though.14

You want him to speculate on how it will be15

observed, even though he is required to16

observe it?17

MS. GATES:  Well, I asked him, I18

think, was it his understanding that all the19

houses would be built at the same time and the20

answer was no.21

CHAIRPERSON GRIFFIS:  Right.  I22
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understand that.1

MS. GATES:  And so the second part2

of your answer, I guess, went to staging of3

this project where you would store equipment.4

In other words, House A needs to be built5

before B or where is the staging for this6

project?7

MR. ANDRULIS:  I was speaking, in8

response to the last question, to more to9

construction access than to staging.  When we10

are building Lot B, my client intends to limit11

what -- for Lot B, example, but anyway,12

intends to limit the amount of construction13

staging, you know, on-site here.  And you14

certainly have the areas that when the first15

houses are being built, you have the areas16

that do not have critical root zones within17

that you could more economically stage than18

later phases of the construction.19

MS. GATES:  I have no more20

questions.21

CHAIRPERSON GRIFFIS:  Mr. Brown?22
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MR. BROWN:  And at some point a1

fair warning that my questions may kind of2

transcend, Mr. Andrulis, to Mr. Afful, even3

though they both testified.4

MR. AFFUL:  Afful.5

MR. BROWN:  Afful?6

MR. AFFUL:  Afful.7

CHAIRPERSON GRIFFIS:  Afful.8

MR. BROWN:  Afful.  So that9

fortunately he is available.  Mr. Andrulis,10

you testified, but I want you to clarify.  How11

many lots make us this site?12

MR. ANDRULIS:  We have designed 1313

lots.14

MR. BROWN:  No, I was unclear, so15

my apologies.  How many lots currently make16

up, comprise the land area of the site?17

MR. ANDRULIS:  Yes, it would18

depend on one's definition of a lot.  I19

understand there is a survey that we have that20

show three parcels and one lot.  I don't know.21

I have never bothered to become an expert in22



144

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the legalese of lots, whether it's a record1

lot or that kind of thing.  So there are three2

different pieces of land, four different3

pieces of land in the 3.5 acres.  I don't know4

the legal status.5

MR. BROWN:  But given that6

uncertainty, you testified that for each of7

those lots that three trees per lot can be8

removed under the overlay regulations?9

MR. ANDRULIS:  I think I did10

testify to that.  And since we have a new11

attorney, Mr. Keys, he has pointed out that I12

was incorrect in that and that we have three13

trees -- allowed to remove three trees per14

proposed lot.  So we're allowed to remove 3915

trees.16

MR. BROWN:  That's a rather17

remarkable leap, Mr. Andrulis.  Could you18

explain to me on what basis that -- you are19

taking that position?20

MR. KEYS:  Mr. Griffis, this21

question really goes to a legal matter that22
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we're going to have to decide with respect to1

the application of the overlay standards.  And2

I think that's the time it's a legal argument.3

Because I think this is a legal conclusion4

about how one interprets these regulations.5

CHAIRPERSON GRIFFIS:  I6

understand.  When did you think that was going7

to happen?8

MR. KEYS:  Well, I'm certainly9

going to argue in closing.10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. GATES:  Mr. Chairman, could we12

ask Ms. Bailey to read what she said to us13

this morning at the opening of this hearing?14

CHAIRPERSON GRIFFIS:  What, for15

theoretical purposes?16

MS. GATES:  It refers to a single17

subdivided lot.18

CHAIRPERSON GRIFFIS:  That's okay.19

Yes, we understand what the application says.20

MR. BROWN:  I'll continue on.  Mr.21

Chair, that raises the concern that we have22
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had all along and we have got issues on storm1

water management and trees and then -- and now2

even at this point, we're saying well, no,3

we're wrong.  It's not what three times four,4

12 trees, no, it's 39.  And that's the kind of5

thing that, one, the applicant has the burden.6

CHAIRPERSON GRIFFIS:  You're7

shocked by that?  That took you by surprise?8

MR. BROWN:  Yes, I am.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. BROWN:  Because, quite11

frankly, I would never -- and I'm in the12

business of advising people, that's13

malpractice per say for me to advise any14

client, Mr. Bender or anyone, that he gets15

three trees per 13 lots he is proposing here.16

I mean, that's just --17

CHAIRPERSON GRIFFIS:  Well, it's18

something.19

MR. BROWN:  It flies in the face20

of the reading of the statute.21

CHAIRPERSON GRIFFIS:  That's too22
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dramatic.1

MR. BROWN:  But it --2

CHAIRPERSON GRIFFIS:  It seemed to3

me to be raised and I understand it's -- well,4

I'll leave that go.5

MR. BROWN:  It's not credible, Mr.6

Chairman.7

CHAIRPERSON GRIFFIS:  Even the8

Urban Forestry Administration's report today9

raised that element and that discussion, which10

is what some of the Board's questioning was11

going to.  So I don't know.  I was ready for12

that to come up.13

MR. BROWN:  Well --14

CHAIRPERSON GRIFFIS:  I mean, I15

think that's a true class of the overlay.16

MR. BROWN:  And I'm about to bring17

that up in my cross examination.  And Ms.18

Bailey --19

CHAIRPERSON GRIFFIS:  It was20

anticipated.  So let's get to it.21

MR. BROWN:  And I think basically22
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an assertion has been made that limited by --1

my limited resource in cross exam, I can't2

respond to.  And it's not even a credible3

assertion.  There has now been an assertion4

made that he gets 39 trees and that idea has5

been planted in the Board's -- in the record6

here without an adequate opportunity to7

respond to that, except for in cross8

examination.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. BROWN:  I'm sorry.  I forgot11

to give --12

MR. KEYS:  No one has asserted --13

I mean, Mr. Andrulis' comment -- well --14

VICE CHAIR MILLER:  I just want to15

ask a question while they are conferring for16

a second and that is I understand that there17

is a legal question here, but my question is18

does that change the number of trees that you19

are planning on cutting down?  Has that20

changed?21

MR. KEYS:  No.  The application22
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has not changed in the slightest.  We have1

identified the nine trees that we propose to2

remove and that will be the limit.  And I3

would hope the Board's order would establish4

that as the limit for tree removal.5

VICE CHAIR MILLER:  That would be6

the limit regardless of how that issue was7

resolved?8

MR. KEYS:  Regardless, regardless.9

VICE CHAIR MILLER:  Okay.  10

MR. BROWN:  But, Mr. Chairman,11

obviously the number of trees that are going12

to be removed is important.  But the number of13

trees that are going to be removed in14

relationship to the overlay standard is really15

a threshold question that we have to reach.16

And then all of a sudden -- you17

know, I would like to proceed with my cross18

examination recognizing that this sudden shift19

to the 13 lots and 39 trees, one, is not20

credible.  It's not supported by the record.21

But that kind of last minute changes are just22
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what, you know, I think has put an1

increasingly heavy burden on the Board's2

ability to complete their record.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. BROWN:  Mr. Andrulis, and I'll5

point you, there is a drawing here, and it's6

actually a full size version of a drawing that7

was included in the application.  This is the8

-- and I know you're not used to D.C., but9

they call it a Sanborn Atlas.  It's based on10

the official records of the District, as far11

as property is concerned.12

And can I ask you, is it correct13

on this that part of the site is Lot 827, the14

small 1,763 square feet, that's part of the15

site?16

MR. ANDRULIS:  Yes.17

MR. BROWN:  And then also the18

remainder of the site is Lot 822, which19

encompasses what used to be the three parcels20

that you can also see, unfortunately, faintly?21

MR. ANDRULIS:  822 is on the site,22
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yes.1

CHAIRPERSON GRIFFIS:  Yes.2

MR. BROWN:  And if you look at,3

and I draw your attention to the property4

information sheet, which is a District of5

Columbia database, up at the top Lot 822.6

CHAIRPERSON GRIFFIS:  Where are7

you?8

MR. BROWN:  Over here.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. BROWN:  It just says Square11

1425, Lot 822.12

MR. ANDRULIS:  Um-hum.13

MR. BROWN:  Which we have just14

referenced on the picture.  And it's 152,00015

square feet, 3.5 acres.  And then the16

following sheet shows Lot 827.  So with that17

information, am I correct that this lot, this18

site is comprised of two lots, Lot 822 and Lot19

827?20

MR. KEYS:  Only a portion of 822.21

MR. ANDRULIS:  I really am not an22
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expert in the legal definition of lots, so I1

don't know that I'm the person to answer that.2

MR. BROWN:  Well, you are the3

architect designing a project based on a4

certain piece of land and you're unable to5

identify the site as being comprised of Lot6

822 and Lot 827.7

MR. KEYS:  Mr. Chairman, I think8

Mr. Brown is being argumentative.  The record9

speaks for itself.  There is a plat of the10

land with the parcels identified.  The11

underlying parcels.  What Mr. Brown is talking12

about are tax lot numbers.13

CHAIRPERSON GRIFFIS:  Right.14

MR. KEYS:  If we're going to talk15

about the lots, we're going to talk about the16

parcels underneath them.  The unsubdivided17

original parcels of land.  And I think that's18

what focuses the question.  When you take the19

context --20

CHAIRPERSON GRIFFIS:  Okay.  21

MR. KEYS:  -- of this land --22
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CHAIRPERSON GRIFFIS:  I1

understand.2

MR. KEYS:  -- how do you read the3

regulations?4

CHAIRPERSON GRIFFIS:  Do you want5

to rephrase or move ahead?6

MR. BROWN:  All right.  Mr. Chair,7

I mean, I think it is relevant, because they8

have gone from taking the position of four9

parcels, which clearly their own drawing show10

doesn't exist, because the parcel numbers have11

been obscured to create the two lots.  This is12

their drawing.  It was submitted in the13

record.  So I'm making the point that Mr.14

Andrulis is incorrect in the application, his15

testimony, he says there are four lots.16

MR. KEYS:  They are lots.17

CHAIRPERSON GRIFFIS:  You can't18

question the --19

MR. KEYS:  That's not our drawing.20

CHAIRPERSON GRIFFIS:  You can't21

force him to answer whether he knows the lots22
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or can identify the lots of the property.1

That's where you were going.  So let's keep2

moving.3

MR. BROWN:  All right.4

CHAIRPERSON GRIFFIS:  He can't5

answer your last question.6

MR. BROWN:  There has been -- let7

me see.  Mr. Andrulis, how many houses could8

be built on this site as a matter-of-right?9

MR. ANDRULIS:  My analysis10

indicates nine.11

MR. BROWN:  Okay.  So that 1312

houses is an increase of four houses over13

matter-of-right, correct?14

MR. ANDRULIS:  Yes.15

MR. BROWN:  And that four houses16

represents a 44 percent increase in the number17

of houses, the density on the site?18

MR. KEYS:  You don't know the19

massing.20

MR. ANDRULIS:  Yes, I don't know21

the mass.  And if your -- density is22



155

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

calculated in a number of different ways,1

square footage, number of units.2

MR. BROWN:  In this case, let's3

keep it simple, number of houses.  It's almost4

a 50 percent increase.5

MR. ANDRULIS:  I can't do the --6

MR. BROWN:  In the number of7

houses.8

MR. ANDRULIS:  -- 13 divided by 99

times 100 computation in my head.10

CHAIRPERSON GRIFFIS:  Well, let's11

move ahead.12

MR. ANDRULIS:  But except --13

MR. BROWN:  All right.  But would14

you consider that increase of four houses of15

44 percent, trust me, it's 44.4 percent, would16

you consider that a substantial increase in17

density over matter-of-right?18

MR. ANDRULIS:  No, I wouldn't.  It19

depends on how you define substantial.  I20

think it's a reasonable -- four additional21

houses is a reasonable amount.22
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MR. BROWN:  Okay.  And taking in1

your rebuttal submission, you submitted tables2

on average lot size of the project in3

comparison to the neighborhood.  I'm correct4

that your numbers were that the average lot5

size in this project is 9,938 square feet?6

MR. ANDRULIS:  Yes, I think so.7

MR. BROWN:  And by comparison, the8

average lot size in the neighborhood is 19,3279

square feet?  Again, your numbers.  It's in10

your table.11

MR. ANDRULIS:  That's average12

lots.  Yes, I think that's correct.  That's13

the average lot size of all the, I think it14

is, 45 houses I was able to find tax records15

for.  Some built centuries ago, some built16

under the same zoning restrictions as we have.17

CHAIRPERSON GRIFFIS:  Sure.18

MR. BROWN:  But taking the19

average, the lots in Mr. Bender's project are20

half the size, the average lot size is half21

the size of the average of the neighborhood22
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houses?1

MR. ANDRULIS:  No, they are2

slightly more than half.3

CHAIRPERSON GRIFFIS:  What graph4

are you looking at?5

MR. ANDRULIS:  This is in our6

rebuttal under area comparison.  The second7

sheet in there.8

CHAIRPERSON GRIFFIS:  Gotcha.9

Okay.10

MR. BROWN:  So I'm correct that11

the lot sizes are slightly less than half the12

size.  Mr. Bender's project lot size are13

slightly less than half the size of the14

neighborhood lots?15

MR. ANDRULIS:  No.  You are16

incorrect.17

MR. BROWN:  They are slightly more18

than half the size?19

MR. ANDRULIS:  Yes.20

MR. BROWN:  All right.  So that21

it's correct that lots that are slightly more22



158

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

than half the size of the adjoining lots are1

having houses that, based on your numbers, the2

average house size is larger than the average3

lot size in the neighborhood?4

MR. ANDRULIS:  Sure.  Now, let's5

look at the number.6

MR. BROWN:  I didn't ask you.  Yes7

or no?  You're building a larger house than8

the average.  Am I correct?  Yes or no?9

You're building a larger house than the10

average in the neighborhood on a lot that's11

slightly more than half the size of the12

neighborhood houses?13

MR. ANDRULIS:  In that one14

definition of context, yes.15

MR. BROWN:  Okay.  So you pointed16

to four houses that were constructed post17

overlay in enactment of the Chain Bridge Road/18

University Terrace Overlay.  Can you tell me19

which of those houses were purchased and trees20

removed prior to the effective date of the21

overlay?22
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MR. ANDRULIS:  No.1

MR. BROWN:  Okay.  So you would be2

surprised to find out that some of those3

houses the work occurred before the -- the4

tree removal occurred before the overlay took5

effect in December 1999?6

MR. KEYS:  Is that a question?7

MR. ANDRULIS:  I don't -- no, I8

don't think I would say I would be surprised.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. ANDRULIS:  I don't think I11

would say I would be not surprised.12

CHAIRPERSON GRIFFIS:  Next13

question.14

MR. BROWN:  What would happen in15

the event that -- you have placed bridges in16

various driveways for tree preservation17

purposes primarily.  Is that correct?18

MR. ANDRULIS:  Yes.19

MR. BROWN:  Okay.  And what would20

be the impact if those bridges were21

subsequently removed and replaced by paving or22
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a standard conventional pervious, impervious1

surface?2

MR. ANDRULIS:  That would increase3

the tree root disturbance.  That would4

increase the tree root disturbance.  I would5

assume that whoever is involved in the6

project, at that time, would be consulting7

with our arborist to see if that was a viable8

change.  And if it was in the spirit and what9

we agreed to build, so I don't see as that10

would ever occur.11

MR. BROWN:  You discussed the12

drilling of manholes in the existing entry13

driveway.  Am I correct that the diameter of14

those manholes are 6 feet?15

MR. ANDRULIS:  No.16

MR. BROWN:  Then, please, tell me17

what the diameter of those manholes are.18

MR. ANDRULIS:  The inside diameter19

is, approximately, 4 feet.20

MR. BROWN:  What is the outside21

diameter?22
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MR. ANDRULIS:  Approximately, 51

feet.2

MR. BROWN:  All right.  And how do3

you propose to install, vertically install4

those manholes?  Or even use the drill --5

MR. KEYS:  I believe that6

information is in the record.  That was direct7

testimony.  I think Mr. Parsons was very8

concerned about how that was done.  It's in9

the record.10

CHAIRPERSON GRIFFIS:  Right.11

MR. KEYS:  This is repetitious.12

MR. BROWN:  The -- you -- am I13

correct you plan to use vertical drilling to14

install those manholes?15

MR. ANDRULIS:  Yes.16

MR. BROWN:  All right.  And you17

have taken into account or have you taken into18

account the soil that is going to be created19

as a result of that drilling operation?20

MR. ANDRULIS:  I'm actually not21

sure what you are getting at.22
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MR. BROWN:  Well, you're going to1

drill the -- remove the soil, correct?2

MR. ANDRULIS:  Yes.3

MR. BROWN:  And to do that, you're4

going to have to bring in how large a piece of5

equipment?6

MR. ANDRULIS:  You could do it7

with as small a piece of equipment as a8

bucket, a 2 gallon pail.  You could do it.9

You could do it with a huge piece of10

equipment.  I will do it -- the contractor11

will be required to do it with a size piece of12

equipment that will not impact the trees.13

MR. BROWN:  There is a difference14

in impact between drilling it and using a15

bucket.  Is that correct?  So it makes a16

difference from a tree preservation standpoint17

whether you drill as opposed to an alternative18

method?19

MR. ANDRULIS:  Yes.  Yes, my use20

of the term bucket did not mean the bucket of21

a frontend loader, which you might have taken22
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it to.  I was being a little bit factitious1

about you could do it in -- carry the soil2

away by hand as opposed to by machine.3

MR. BROWN:  And by hand or by4

machine, what are you going to do with that5

soil?  Are you going to stockpile it somewhere6

on the site?  Have you identified that?7

MR. ANDRULIS:  I believe that it8

will -- well, I don't believe.  It will be not9

stored on-site.  It will be taken off-site.10

MR. BROWN:  Immediately?  The guy11

with the bucket will immediately run off the12

site?13

CHAIRPERSON GRIFFIS:  Where are we14

going with this?15

MR. BROWN:  Well, I mean, this is16

part of the ineffectiveness of cross17

examination, but I'm trying to respond to a18

plan to -- we're going to accomplish a goal by19

X, Y and Z method.  And I'm trying to bring20

out the fact that that X, Y and Z method does21

involve other things.22
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The amount of disturbance, the1

soil that needs to be handled, stockpiled,2

removed, the size of the equipment to be done.3

All these things have impact and this is a4

very detail-oriented case, given the nature of5

the issues, the tree preservation.  And I6

think it's fair game to ask these questions.7

CHAIRPERSON GRIFFIS:  But ask them8

and have them answered and move on.9

MR. BROWN:  Well, I mean --10

CHAIRPERSON GRIFFIS:  Is there an11

area that has been designated for this soil12

storage before it's removed off-site?13

MR. ANDRULIS:  No.  I would14

anticipate that we would use a truck that you15

would store it in.16

CHAIRPERSON GRIFFIS:  And who is17

going to make those decisions and lay out the18

plan?  Who is doing means and methods on this?19

MR. ANDRULIS:  Not the architect,20

typically.21

CHAIRPERSON GRIFFIS:  Right.22
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MR. ANDRULIS:  It's the general1

contractor and with the owner's input and this2

particular developer has 50 some years3

experience in contracting.  So he will advise4

the general contractor as to methods as well.5

CHAIRPERSON GRIFFIS:  So for you6

purposes, what assurances do you have that7

your end result as you are designing this is8

going to be implemented?  I mean, what9

assurances?  What role do you play in assuring10

the means and methods meet your goals and,11

frankly, that which might be approved in this12

hearing?13

MR. ANDRULIS:  Well, if you're14

talking specifically about tree preservation,15

we have a tree -- have identified tree16

protection zones, tree root protection zones,17

which are no staging is going to occur there,18

no construction, except for very minor.  Hand19

construction is going to occur and no storage20

of waste.21

CHAIRPERSON GRIFFIS:  Who is22
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responsible for reviewing and understanding1

and making decisions on that?2

MR. ANDRULIS:  Those that affect3

the trees would be primarily our arborist.4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. ANDRULIS:  As an architect --6

CHAIRPERSON GRIFFIS:  This is a7

complicated project.8

MR. ANDRULIS:  Right.9

CHAIRPERSON GRIFFIS:  As has been10

asserted.  If there is an RFI out on the field11

saying, you know, well, we want to dump all12

this soil down in this one area, who answers13

that?14

MR. ANDRULIS:  Typically, it would15

be the architect.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. ANDRULIS:  Typically, me.18

CHAIRPERSON GRIFFIS:  So you're19

more of the central person that would at least20

gather that information and get the answers21

from those specific experts on the team that22
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could answer those?1

MR. ANDRULIS:  Sure.2

CHAIRPERSON GRIFFIS:  Okay.  What3

else?4

MR. BROWN:  Wouldn't, in your5

experience, Mr. Andrulis, the location,6

stockpiling of soil and other issues related7

similar to or related to this drilling8

operation, shouldn't that be shown on your9

Sediment Control and Disturbance Plan?10

MR. ANDRULIS:  No.11

MR. BROWN:  Okay.  12

MR. ANDRULIS:  It's not required13

to be shown.14

CHAIRPERSON GRIFFIS:  That's okay.15

I think it's a right.16

MR. ANDRULIS:  I think I just17

explained how we weren't going to stockpile.18

CHAIRPERSON GRIFFIS:  Understood.19

All right.  Next question.20

MR. BROWN:  The bay-saver unit it21

at a depth of about plus or minus 12 feet.  Is22
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that correct?1

MR. ANDRULIS:  Vertical depth?2

MR. BROWN:  That may be a Mr.3

Afful question.4

MR. ANDRULIS:  Yes, I would want5

to defer to Mr. Afful about that.6

MR. BROWN:  All right.  Let me7

just make sure.  Mr. Chair, why don't I try8

to --9

MS. GATES:  Could I ask a question10

while Mr. Brown is finding his paper, his11

question, please?  You just mentioned that Mr.12

Bender has been in the development business13

for 20 years.  How many houses has Mr. Bender14

built during that time?15

CHAIRPERSON GRIFFIS:  That's all16

right.  He can't answer that.17

MS. GATES:  Why?18

CHAIRPERSON GRIFFIS:  Why would19

you want him to answer that?20

MS. GATES:  Well, he did introduce21

it.22
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CHAIRPERSON GRIFFIS:  I understand1

that.  It doesn't mean he knows the number of2

houses that he has done.3

MR. KEYS:  Correct.4

CHAIRPERSON GRIFFIS:  That's okay.5

MS. GATES:  Please.6

CHAIRPERSON GRIFFIS:  That's good.7

MR. BROWN:  Why don't we take Mr.8

Afful?  Can I switch?9

VICE CHAIR MILLER:  I just want to10

ask a quick question to Mr. Andrulis.  Just to11

follow-up with some things you said.  You said12

that nine houses could be built on this13

property as a matter-of-right.  Is that what14

you said?15

MR. ANDRULIS:  Yes.16

VICE CHAIR MILLER:  How is that?17

MR. ANDRULIS:  I did a quick --18

VICE CHAIR MILLER:  What was that19

based on?20

MR. ANDRULIS:  I did a quick21

conceptual study and I arrived at nine houses.22
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VICE CHAIR MILLER:  And would they1

all face the street and not need special2

exception relief?3

MR. ANDRULIS:  They would not need4

special exceptions.  They would all, in the5

legal definition, I guess, of facing the6

street, face the street.  Some would not be7

visible from the street though, but their lots8

would touch the streets.  They would also,9

just to elaborate, rely on, to a certain10

extent, easements over one property to the11

other to minimize the number of curb cuts.12

VICE CHAIR MILLER:  Okay.  My13

other question is in this binder that was14

submitted as rebuttal, and you addressed this15

question of average lot and house size16

compared with average lot and house sizes in17

the neighborhood, and what exactly is that18

germane to with respect to our consideration19

of this application?  Why is it in here?20

MR. ANDRULIS:  Well, the21

Preservation Committee brought it up, I22
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believe, with the intent of showing that the1

houses we propose are not in scale with the2

neighborhood.  Now, it's not a black or white3

issue here, obviously.  You have some4

properties, anachronistic properties that are5

left that are open acre and have small houses.6

The cemetery, for instance, which drives the7

existing average lot size way up.8

If those anachronistic lots went9

away, the average lot size of the existing10

through the decades would come way down.  I11

also included, as the Board asked for, a12

calculation of the mean lot size.  And I also13

included what I thought was a very instructive14

average of the average of the houses that are15

being built under the same zoning restrictions16

as we're operating under.17

VICE CHAIR MILLER:  Thank you.18

MR. SUSSMAN:  Mr. Griffis,19

Chairman Griffis?20

CHAIRPERSON GRIFFIS:  Yes?21

MR. SUSSMAN:  May I be permitted22
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to ask a few questions?1

CHAIRPERSON GRIFFIS:  It's up to2

your counsel.  It's his case.  Yes, please, go3

ahead.4

MR. SUSSMAN:  Thank you.5

MR. KEYS:  Mr. Griffis, he is6

represented by counsel.7

CHAIRPERSON GRIFFIS:   I know.8

MR. KEYS:  Are we opening this up9

to anyone in the audience to ask questions?10

CHAIRPERSON GRIFFIS:  For11

administrative ease, so that Mr. Brown doesn't12

have to read these questions and then write13

them down, absolutely.  Let's fire them off.14

MR. SUSSMAN:  Okay.  Mr. Andrulis,15

could you describe for us the provisions of16

the overlay that apply to trees over 72 inches17

in circumference?18

CHAIRPERSON GRIFFIS:  No.  We need19

some hard hitting questions here.  We can read20

the overlay.21

MR. SUSSMAN:  Okay.  Well, let me22
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ask you this question.  Do you agree with me1

that if a tree is over 72 inches in2

circumference it cannot be removed?  Do you3

agree with that?4

MR. KEYS:  He didn't testify to5

any of this in his rebuttal.6

MR. SUSSMAN:  He is --7

MR. KEYS:  We're perfectly happy8

to talk about construction methods, house9

sizes, lots.10

MR. SUSSMAN:  All right.11

MR. KEYS:  Anything he referenced12

in the rebuttal.  He didn't talk about trees.13

CHAIRPERSON GRIFFIS:  Right.14

MR. SUSSMAN:  These questions go15

to compliance with the overlay and Mr.16

Andrulis has consistently been the witness who17

has represented to the Board that all of the18

requirements of the overlay are being complied19

with.20

CHAIRPERSON GRIFFIS:  Then let's21

go to specific cases of which you think there22
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is an error.1

MR. SUSSMAN:  Okay.2

CHAIRPERSON GRIFFIS:  And ask him3

about a tree.4

MR. SUSSMAN:  I want to ask this5

question.  Are you aware of how many trees6

over 72 inches in circumference were being7

removed under your proposed plans?  Are you8

aware of that?9

MR. ANDRULIS:  No.  Well, we --10

I'm aware of what we listed in our all tree11

drawing.12

MR. SUSSMAN:  Okay.  Which tree13

are you referring to?  Are you referring to14

this drawing here?15

MR. ANDRULIS:  Actually, we should16

have it here.  In the June 30th.17

MR. SUSSMAN:  Right.18

MR. ANDRULIS:  Right.19

MR. SUSSMAN:  Okay.  And how many20

trees are there?21

CHAIRPERSON GRIFFIS:  Actually,22
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let's slow down a little bit, because that's1

all fun and games, but actually, it's just for2

us.  What are you looking at?3

MR. SUSSMAN:  I am looking at the4

portion of the plans which is described as all5

trees.  And it lists the --6

CHAIRPERSON GRIFFIS:  What7

submission?  Is there an exhibit number?8

MR. SUSSMAN:  This one is in the9

applicant's plans.10

CHAIRPERSON GRIFFIS:  In the11

original submission?12

MR. SUSSMAN:  I think so.13

MR. KEYS:  Mr. Chairman?14

CHAIRPERSON GRIFFIS:  Why are we15

going back to the original submission?16

MR. KEYS:  The exhibit speaks for17

itself.  It's there.18

MR. SUSSMAN:  I haven't gotten to19

my question, Mr. Keys.  I haven't gotten to my20

question.21

CHAIRPERSON GRIFFIS:  Well, that's22
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what we're here for.  Let's get to the1

question.2

MR. SUSSMAN:  Okay.  My question3

is do you believe that all of the trees 724

inches and over in circumference that are5

being removed can be removed in compliance6

with the overlay?7

MR. ANDRULIS:  I thought -- let me8

back up.9

MR. KEYS:  That's asking for a10

legal conclusion.11

MR. SUSSMAN:  I'm not asking for a12

legal conclusion.13

CHAIRPERSON GRIFFIS:  Yes.  I14

understand.  I understand.  It's just yes or15

no.16

MR. ANDRULIS:  Yes.17

CHAIRPERSON GRIFFIS:  Okay.  18

MR. SUSSMAN:  Okay.  And given19

that these trees are 72 inches and over can't20

be removed in compliance with the overlay, how21

do you --22
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CHAIRPERSON GRIFFIS:  He just1

answered in opposition to that.  Aren't you2

going to -- what are you asking him now?3

MR. SUSSMAN:  Well, my question is4

we have nine or so trees that are over 725

inches in circumference.  The overlay6

explicitly provides --7

CHAIRPERSON GRIFFIS:  So you don't8

think it --9

MR. SUSSMAN:  -- that those trees10

cannot be removed.11

CHAIRPERSON GRIFFIS:  -- complies12

with the overlay?13

MR. SUSSMAN:  I want to know what14

the basis for removal of those trees are in15

compliance with the overlay.16

MR. ANDRULIS:  I'm not sure what17

trees you are referring to.  Could you name a18

particular tree?19

MR. SUSSMAN:  There is a -- I will20

name the trees.  I wish I had my glasses on.21

All these --22
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MR. BROWN:  My glasses aren't any1

better than his, but Tree, it looks like, 3,2

12, 20.  I mean, one at a time.3

MR. ANDRULIS:  Okay.  I know what4

you're after.  Those are -- if everyone is5

looking at the exhibit, those are trees that6

have been classified by our arborist as7

hazardous and hazardous trees are allowed to8

be removed, are actually -- actually, once a9

tree is indicated as -- this is my legal10

interpretation, but once a tree is indicated11

as hazardous, I believe the owner of that12

property is compelled to remove it.13

MR. SUSSMAN:  Okay.  Here is my14

follow-up question.  Looking at the first two15

of these trees, is there a health rating that16

is assigned to it?17

MR. ANDRULIS:  I would have to18

look at the drawing.19

MR. SUSSMAN:  Okay.  Look at the20

drawing and --21

CHAIRPERSON GRIFFIS:  Have a seat,22
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have a seat.  He needs to pull up the exhibit,1

as do all of us up here, so relax.  Just point2

us to what exhibit we're to be looking at and3

we'll get to it.4

MR. SUSSMAN:  Well, I need a5

little help here.6

MR. BROWN:  It's entitled "All7

Trees, Chain Bridge Road Project," June 30,8

2006.9

CHAIRPERSON GRIFFIS:  Do you know10

when that was submitted?11

MR. SUSSMAN:  Well --12

CHAIRPERSON GRIFFIS:  Mr. Keys,13

can you help us out here?  What exhibit are14

they looking at?15

MR. KEYS:  This is the June 30th16

volume.  It is the all trees tab, June 30, and17

it's the first plan called "All Trees."18

CHAIRPERSON GRIFFIS:  Well, yes.19

Okay.20

MR. SUSSMAN:  Do you --21

MR. KEYS:  "All Trees," the first22
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one.1

CHAIRPERSON GRIFFIS:  Yes.2

MR. SUSSMAN:  Chairman Griffis, do3

you have that in front of you?4

CHAIRPERSON GRIFFIS:  We're ready,5

ready to roll.6

MR. SUSSMAN:  Okay.  Let's look at7

the first two trees listed in that category of8

hazardous, which I believe are trees.  Can9

somebody read that?10

MR. BROWN:  3 and 12.11

MR. SUSSMAN:  3 and 12.  Is there12

a health rating next to those trees?13

CHAIRPERSON GRIFFIS:  You mean the14

60 percent, 70 percent?15

MR. SUSSMAN:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  I got17

that.18

MR. ANDRULIS:  Yes, those --19

MR. SUSSMAN:  Right.  And doesn't20

that health rating mean that in the view of21

your original arborist, this was a tree that22
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was 70 percent healthy and, therefore,1

exceeded this cutoff of 50 percent healthy for2

being removed?3

MR. ANDRULIS:  I can't answer4

that, because I didn't have any direct5

dealings with the original arborist.  I will6

tell you though, and the Board, that a number7

-- those ratings were done a number of years8

ago.  They are the original arborist ratings9

and there have been --10

MR. SUSSMAN:  Okay.11

MR. ANDRULIS:  -- a number of12

changes to the site, natural changes to the13

site, in those four years.14

CHAIRPERSON GRIFFIS:  All right.15

In other words --16

MR. ANDRULIS:  A number of17

lightning strikes that --18

CHAIRPERSON GRIFFIS:  I19

understand, but are they reflected in the20

record?  Has the health rating of Tree 3 and21

12 changed?22
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MR. ANDRULIS:  No, they are the1

original --2

CHAIRPERSON GRIFFIS:  Okay.3

What's the next question?4

MR. ANDRULIS:  -- four year-old5

ratings.6

MR. SUSSMAN:  And can you tell us7

how many trees listed under hazardous have8

health ratings of 50 percent or greater?9

CHAIRPERSON GRIFFIS:  You mean you10

want him to read this chart?11

MR. SUSSMAN:  I would like him to12

tell us.13

CHAIRPERSON GRIFFIS:  Well, we14

don't need to be told.15

MR. SUSSMAN:  Okay.16

CHAIRPERSON GRIFFIS:  I have it in17

front of me.  What is the next question?18

MR. SUSSMAN:  Well, I think that19

the question is do you have any basis in the20

record, it's really your question, for saying21

that these particular trees that have a health22
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rating of greater than 50 percent are1

hazardous?  Is there anything in the record2

that supports that?3

MR. ANDRULIS:  I don't know what4

is in the record.  I know that that is -- the5

classifying of those trees as hazardous was6

the decision of our arborist.7

MR. SUSSMAN:  Okay.  And if8

these --9

MR. ANDRULIS:  And I --10

MR. SUSSMAN:  If these trees do11

not meet your arborist's definition of healthy12

or unhealthy or hazardous trees, can they be13

removed in accordance with the overlay?  Mr.14

Andrulis represented that.  At least I would--15

CHAIRPERSON GRIFFIS:  You asked a16

question.  Let him answer it.17

MR. SUSSMAN:  I would like an18

answer.19

MR. ANDRULIS:  Could you restate20

it, please?21

MR. SUSSMAN:  If, in fact, these22
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trees are not unhealthy trees as defined by1

your arborist, can they be removed in2

compliance with the overlay?3

MR. ANDRULIS:  If -- my4

understanding is that if they are not5

classified as hazardous trees, they cannot be6

removed.7

MR. SUSSMAN:  Okay.  Thank you8

very much.9

CHAIRPERSON GRIFFIS:  What else?10

MR. SUSSMAN:  That's it.11

MR. BROWN:  I think Mr. Afful.  Do12

you want to go first?13

CHAIRPERSON GRIFFIS:  No, you go.14

MS. GATES:  I only have a few15

questions.  Has a geotechnical report been16

done for the site?17

MR. AFFUL:  Just for the record,18

my name is James Afful and a geotechnical19

report has not been done as of yet.  Soil20

percolation tests have been done and that has21

been submitted.22
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MS. GATES:  We know that given1

your testimony and the drilling that has gone2

on there that this soil will perc, but isn't3

it against D.C. regulations to place4

infiltration devices in fill-dirt?5

MR. AFFUL:  Well, the same D.C.6

regulation that you're talking about is the7

same Board that approved the Storm Water8

Management Plan, so it's their call.9

MS. GATES:  But without that10

report, Mr. Afful, how can they be sure that11

they are not -- there isn't fill-dirt?  They12

can say yes, the layout of this looks fine13

just as DDOT looks at plans and says the14

layout of the road looks fine, but until they15

get into the actual examination of the16

situation, they don't know.17

So without a geotechnical report,18

can the District approve this not knowing19

whether or not there is fill-dirt?20

CHAIRPERSON GRIFFIS:  You're21

asking the procedural approval process?22
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MS. GATES:  It is a D.C.1

regulation that if there is --2

CHAIRPERSON GRIFFIS:  No, I know,3

but that's -- are you asking him?4

MS. GATES:  -- fill-dirt, these5

infiltration trenches cannot be installed.6

CHAIRPERSON GRIFFIS:  Okay.7

MS. GATES:  This is a major part8

of their Storm Water Management Plan.9

CHAIRPERSON GRIFFIS:  Right.  Does10

that suffice, your statement, or do you want11

him to answer a question?12

MS. GATES:  Well, I mean, it13

suffices.  We don't have the report we need.14

CHAIRPERSON GRIFFIS:  Okay.  Next15

question.16

MR. BROWN:  Maybe I could assist.17

I mean, I think --18

CHAIRPERSON GRIFFIS:  I think she19

got her point in, didn't she?20

MR. BROWN:  Well, she got her21

point in, but then --22
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CHAIRPERSON GRIFFIS:  Okay.  Move1

on.  Next question.2

MS. GATES:  And my other question3

was I read through the testimony again4

yesterday and did you say that a portion of5

the front of this property will still be6

sheeting, the storm water would still sheet7

off onto Chain Bridge Road?8

MR. AFFUL:  Yes.  Basically, if9

you look at it, Chain Bridge Road frontage, we10

have public space.  Now, if it rains and it11

rains on public space, the water that is there12

right now is what is going to be, what it's13

going to do.  If it rains on the slopes, it's14

going to run down on the slope just like it's15

doing now.  It's nothing that we are doing,16

you know, to change that terrain because you17

can't disturb it.18

CHAIRPERSON GRIFFIS:  Okay.19

MS. GATES:  Well, how much of that20

frontage is public space?21

MR. AFFUL:  Well, the whole --22
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along the whole property, in fact.1

MS. GATES:  But how much?  How2

many feet into the property is public space?3

MR. AFFUL:  Public space is4

probably -- it depends on the right of way of5

Chain Bridge Road.6

MS. GATES:  But that's what I'm7

asking you.  What is the right of way?8

MR. AFFUL:  I'll have to look in9

the books and then find that out.10

MS. GATES:  That's --11

MR. BROWN:  Just following up, one12

question.  You would, at some point in the13

future, receive a geotechnical report on this14

site?15

MR. AFFUL:  Yes, we will.16

MR. BROWN:  And --17

MR. AFFUL:  But, currently, what18

we have done -- are you done, please?  You can19

go.20

MR. BROWN:  Well, just you plan on21

getting one?22
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MR. AFFUL:  Yes, we will do it,1

but currently what it is, the requirement is2

there for storm water management.  Your3

infiltration rate has to be .52 of an inch per4

hour or more.  The infiltration rates that5

have been presented far exceed that.6

Now, even if you look at Mr.7

Eutsler's diagrams that he brought, this8

enhances our storm water management9

capabilities on the site.  We have maintained10

all along that.  We are going to embark on11

infiltration practices.12

From what he is saying, if you13

look at this dip in centimeters, he's talking14

about 6 feet of storage space that we can15

infiltrate into the ground.  How much water16

can that contain?  It could probably take the17

whole site.  So then from what -- this report,18

we probably don't even need to do water19

quality treatment, because we have the room to20

store all that.21

Now, what he didn't look at is the22
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water table.  One, the water table impedes the1

flow of water.  Water goes horizontally.2

Okay?3

CHAIRPERSON GRIFFIS:  Okay.  We're4

getting a little behind the question.5

MR. BROWN:  I had a simpler6

question, Mr. Chairman.7

CHAIRPERSON GRIFFIS:  Indeed.8

MR. BROWN:  If, when you have a9

geotechnical report done, the soil is10

identified as fill and we don't know, but if11

it is identified as fill, would that -- would12

D.C. regulations prohibit you from using the13

current configuration of the infiltration14

system?15

MR. KEYS:  That's a hypothetical16

question.  I'm not sure why that has bearing17

on his rebuttal testimony.18

CHAIRPERSON GRIFFIS:  How is that19

not a hypothetical?20

MR. KEYS:  If something is --21

CHAIRPERSON GRIFFIS:  You're22
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asking him to speculate on a condition that he1

has not testified to.  Is it a requirement?2

MR. BROWN:  Well, I'm asking him.3

Basically, I'm asking him is the infiltration4

system that he has proposed and he has tried5

to sell us on is dependent on the soil not6

being fills.7

MR. AFFUL:  Well, we have an8

historic building on the site.  Are you done,9

please?10

CHAIRPERSON GRIFFIS:  Yes, go11

ahead.12

MR. AFFUL:  Yes.  We have a13

historic building on the site.  For it to be14

categorized as a historic building, it should15

have been there for about 50 years or more.16

Are you telling me then if you have soil that17

has been in place for 50 years, it's still a18

fill?19

Now, if that is so, what about20

what L'Enfant designed?  When thought about,21

a good portion of D.C. is in a fill.  What22
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about that?1

CHAIRPERSON GRIFFIS:  Hm.2

MR. BROWN:  So the answer is we3

really don't know.  Can I -- Mr. Chair, and I4

have sent up a diagram here.5

CHAIRPERSON GRIFFIS:  What is it?6

MR. BROWN:  It's an excerpt to --7

from the WASA regs, Department of Engineering8

and Technical Services, to just help focus my9

questions on testimony that was given in10

rebuttal on --11

CHAIRPERSON GRIFFIS:  Okay.12

MR. BROWN:  Give you -- hopefully,13

you're familiar with the --14

CHAIRPERSON GRIFFIS:  Okay.  Let's15

go to the questions.16

MR. BROWN:  Are you familiar with17

this WASA regulation?18

MR. AFFUL:  Yes, I have seen19

versions of it.  I'm sorry.  Yes, I have seen20

versions of it.21

MR. BROWN:  All right.  And22
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looking at it, it would, one, prohibit the1

vertical placement of water and sewer lines2

vertically immediately above each other.  Is3

that correct?4

MR. AFFUL:  Not if it's 4 feet or5

more, you can place it.6

MR. BROWN:  4 feet or more?7

MR. AFFUL:  Yes.  If you have 48

feet vertical separation, you can place it.9

That's what we were told.  That's what -- when10

we went there, that's what they were told.11

MR. BROWN:  Where in this drawing12

do you see an indication that you can have 413

feet separation?14

MR. AFFUL:  Yes, but --15

MR. BROWN:  It's very clear on16

this drawing.17

CHAIRPERSON GRIFFIS:  Well, ask18

the question and let him answer it.  Do you19

see that on this drawing?20

MR. AFFUL:  Well, I don't see it,21

but the fact that I don't see it doesn't mean22
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it can't be done.1

CHAIRPERSON GRIFFIS:  Understood.2

Well, next question.3

MR. BROWN:  Do the regulations4

also require horizontal separation between the5

various water and sewer lines?6

MR. AFFUL:  Yes, they do.7

MR. BROWN:  And is that separation8

4 feet from -- 4 feet between the various?9

MR. AFFUL:  Yes, what you're10

saying.  Look, we can have a pipe that is 411

feet, you know, vertically above each other if12

you place another pipe here.  Okay?13

Now, are you talking about a14

separation from one elevation to the other15

being the same elevation or are you talking16

about, you know, varied elevations?  I mean,17

this thing can be engineered and it can be18

done.  That is why we have the approval of the19

Board.  So whatever we put in, if it meets20

their requirement, they will approve it.21

MR. BROWN:  But according to this22
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drawing, the regulations indicate that you're1

not allowed to put the storm and sanitary2

sewer above each other on the same vertical3

plane.  Is that correct?4

MR. AFFUL:  If you have 4 foot5

separation, that is what we are told.  When6

they told us that you have 4 foot vertical7

separation, you can do that.8

MR. BROWN:  4 feet of vertical9

separation.  Where on the drawing does it show10

that it allowed you to have --11

MR. AFFUL:  I don't see it on12

here.13

CHAIRPERSON GRIFFIS:  Let's be14

clear.  The title of this drawing, Figure15

3B31 --16

MR. AFFUL:  Yes.17

CHAIRPERSON GRIFFIS:  -- says18

typical location.  You're asking him to attest19

that this is the requirement?20

MR. BROWN:  Well, again, my21

experts have provided this information to me22
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as being the standard based on confirmation.1

I'm somewhat limited, given the nature --2

CHAIRPERSON GRIFFIS:  Still,3

standard is different than requirement, so for4

a typical standard --5

MR. BROWN:  When I say --6

CHAIRPERSON GRIFFIS:  -- and7

requirement.8

MR. BROWN:  My experts are9

advising me -- and, again, the limitation of10

cross examination, it would be a lot easier11

for me to provide this information directly.12

My experts are telling me that this is the13

standard that will be imposed in permitting14

through WASA and, basically, I'm trying to15

make the point that Mr. Afful has come up with16

a plan --17

MR. AFFUL:  Afful, please.18

MR. BROWN:  Afful, sorry, has come19

up with a plan --20

CHAIRPERSON GRIFFIS:  Right.21

MR. BROWN:  -- for under the22
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roadway.1

CHAIRPERSON GRIFFIS:  I understand2

all that.3

MR. BROWN:  It doesn't work.4

CHAIRPERSON GRIFFIS:  I understand5

that.6

MR. KEYS:  Well, Mr. Chairman?7

CHAIRPERSON GRIFFIS:  But you8

asked the question and he keeps answering the9

fact that the Board is going to approve what10

he has.11

MR. BROWN:  Well, but that's not12

answering my question.13

CHAIRPERSON GRIFFIS:  Well, it is.14

You're saying aren't you wrong, and he is15

saying no, I'm not wrong.16

MR. KEYS:  But, Mr. Chairman, the17

Department will sort that out when they apply18

for building permits and seek permits to do19

this.20

CHAIRPERSON GRIFFIS:  I think21

that's what he just said.22
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MR. KEYS:  If he has to redesign1

it, he will redesign it.2

CHAIRPERSON GRIFFIS:  Do we have3

other questions on this?4

MR. BROWN:  What?5

CHAIRPERSON GRIFFIS:  Typical6

location of underground utilities?7

MR. BROWN:  And, again, we keep8

coming back to the problem is -- and I keep9

trying to make this point on various levels,10

including Mr. Eutsler has done it.  They keep11

saying trust me, we're going to get a permit,12

and I'm trying to say that let's verify13

something now.14

CHAIRPERSON GRIFFIS:  Trust me.15

We hear it all.  Any other questions for him?16

MR. BROWN:  Mr. Afful, correct?17

MR. AFFUL:  Yes, sir.18

MR. BROWN:  All right.  There we19

go.  Looking back at this standard that I20

applied or provided you, if you had to comply21

with this regulation, this standard here, if22
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you had to, if WASA made you, that would1

require you to horizontally spread out your2

various utility lines, correct, on a3

horizontal plane?4

MR. AFFUL:  Yes.5

MR. BROWN:  And to maintain the6

levels of separation required here, that would7

require you to go beyond the boundaries of the8

roadway?9

MR. AFFUL:  Well --10

MR. BROWN:  Yes or no?  It's easy.11

MR. AFFUL:  Can you frame your12

question again, please?  Let me find an answer13

for it.14

MR. KEYS:  Mr. Chairman, it's15

another hypothetical question and I'm not sure16

that the witness needs to be definitive on17

something that is not real.18

CHAIRPERSON GRIFFIS:  Understood.19

MR. BROWN:  Well, he is giving --20

well, look at it the other side.  He is giving21

a hypothetical proposal.  I hypothetically22
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think that I can install --1

CHAIRPERSON GRIFFIS:  He is giving2

a design.3

MR. BROWN:  What?4

CHAIRPERSON GRIFFIS:  He is giving5

a design.6

MR. BROWN:  And I'm trying to ask7

him if you were forced to -- to proceed along8

this standard, which is -- they make it up.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. BROWN:  It came from WASA.11

What would be the result of it?  And I think12

that's a perfectly fair question.13

CHAIRPERSON GRIFFIS:  What is the14

result in what?15

MR. BROWN:  Well, I'm asking very16

specifically.17

CHAIRPERSON GRIFFIS:  I mean,18

would it be approved?  Would it be --19

MR. BROWN:  No, no, I'm asking him20

if he had to comply with this standard, which21

basically doesn't allow items on the same22
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vertical plane --1

CHAIRPERSON GRIFFIS:  Yes, but you2

understand the difficulty.  He is saying3

that's not a requirement for him.4

MR. BROWN:  And I'm asking him a5

question based on something and he is asking6

us to trust his standard, and I'm putting7

forward a different standard that I think is8

applicable and I'm asking him a question about9

it, and I think that's perfectly fair.10

I mean, put it in more terms and11

this is the problem we keep coming back to,12

that my expert, Ms. Sears, would come up here13

and say this is the standard we're going to14

apply and, as a result of that, what he is15

proposing can't be done and if it can't be16

done --17

CHAIRPERSON GRIFFIS:  Right.18

MR. BROWN:  -- then it has an19

impact on the trees on either side of the20

driveway.21

CHAIRPERSON GRIFFIS:  We got that22
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one.1

MR. BROWN:  What?2

CHAIRPERSON GRIFFIS:  I think we3

understand that point.4

MR. BROWN:  All right.  And I'm5

just trying to elicit from the expert witness6

his expert testimony on this WASA standard and7

he doesn't seem able to provide it.  We can8

provide it.  We can --9

MR. KEYS:  There has been no10

proffer as to what this document comes from,11

whether it is current or not.  Mr. Afful has12

testified that he has had subsequent13

conversations with the Department --14

CHAIRPERSON GRIFFIS:  Right.15

MR. KEYS:  -- that are current.16

CHAIRPERSON GRIFFIS:  Yes, I don't17

see us going very far with this.18

MR. KEYS:  I don't know why this19

document has any credence or credibility in20

this proceeding.  It has not been introduced21

through a witness.22
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CHAIRPERSON GRIFFIS:  Understood.1

MS. GATES:  Do we have anything in2

the plan that would indicate WASA has given3

its approval for your design?4

MR. AFFUL:  For storm water5

management, I'm not required to submit6

anything to WASA.7

CHAIRPERSON GRIFFIS:  Okay.8

That's the question.9

MS. GATES:  That's not what we're10

talking.  We're talking about the installation11

of utilities.12

CHAIRPERSON GRIFFIS:  Whether they13

have any approval from WASA for the14

installation of utilities.15

MR. AFFUL:  I haven't heard that16

before.17

CHAIRPERSON GRIFFIS:  Is that your18

question?19

MS. GATES:  No, my question was do20

we have anything from WASA that indicates they21

have approved the design?22
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CHAIRPERSON GRIFFIS:  Of what?1

MS. GATES:  What Mr. Afful is2

proposing.3

MR. AFFUL:  Well, they don't4

approve the concept.  They approve a design5

plan.  We are not in the design phase.6

CHAIRPERSON GRIFFIS:  So, no, you7

don't have that yet?8

MR. AFFUL:  I don't have that.9

CHAIRPERSON GRIFFIS:  Okay.10

MS. GATES:  I misunderstood.  I11

thought he said they had approved, given12

preliminary approval.13

MR. AFFUL:  Did I say that?14

MR. BROWN:  Can I follow-up?  Mr.15

Afful, have you ever gotten an approval for a16

similar utility and storm water configuration17

that, one, had no horizontal separation18

between or allowed two utilities to be located19

vertically on the same plane?20

MR. AFFUL:  Well, I have designed21

systems and I have designed systems for storm22
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water management, civil engineering, you name1

it.  I have designed them in Maryland.  I have2

designed them in Virginia and I have designed3

some in D.C.  So, you know, I have done what4

I can.  And we contacted the right5

jurisdiction and --6

CHAIRPERSON GRIFFIS:  But his7

direct question is have you done it and8

stacked them?9

MR. AFFUL:  And by stacked?10

CHAIRPERSON GRIFFIS:  Vertically11

stacked them.12

MR. AFFUL:  Yes, in some cases,13

yes, yes, we have shown that.  In some cases14

we have not, you know, depending on the space15

that is available.16

CHAIRPERSON GRIFFIS:  And you have17

done that in the District?18

MR. AFFUL:  Yes.19

CHAIRPERSON GRIFFIS:  Okay.  He20

has designed them stacked in the District.21

Next question.22
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MR. BROWN:  All right.  That's it1

on that.  I think --2

CHAIRPERSON GRIFFIS:  You're all3

finished?  Next witness.4

MR. BROWN:  There is only one5

left.6

MS. GATES:  Mr. George.7

MR. BROWN:  I need to get one of8

those.9

CHAIRPERSON GRIFFIS:  Your10

question?11

MS. GATES:  Did you say in your12

opinion that the majority of traffic on Chain13

Bridge Road is local, in other words belonging14

to the residents of the street?  Is that what15

you meant?16

MR. GEORGE:  Mr. Chairman, for the17

record, Osburn George.  Ms. Gates, the answer18

is yes.19

MS. GATES:  Okay.  So 625 out of20

the current average 700 daily traffic trips21

belong to residents of Chain Bridge Road?22
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MR. GEORGE:  Ms. Gates, I don't1

think I or anyone else can give a number,2

issue a number like that.  I think as part of3

my testimony, I run through a computation4

using statistics of the Institute of5

Transportation and Engineers to come up with6

an estimate of the daily trips produced by the7

dwelling units along the roadway.8

MS. GATES:  So you didn't figure9

into your computation the fact that we have 1110

schools in the area?11

CHAIRPERSON GRIFFIS:  I'm sorry,12

just to interrupt.  Is this information that13

came in on the rebuttal submission on the14

19th?15

MS. GATES:  Yes.16

CHAIRPERSON GRIFFIS:  Where is it?17

MS. GATES:  Mr. George only18

testified then, so it would have had to have19

been --20

MR. KEYS:  Yes, I think it did.  I21

mean, it's on page 257 of the transcript.22



208

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Okay.1

MR. KEYS:  You will find his2

estimate of local traffic.3

CHAIRPERSON GRIFFIS:  Let's go.4

MS. GATES:  And so you're saying5

only 75 vehicle trips, according to the ITE6

Manual, belong to vehicles from outside Chain7

Bridge Road, based on the ITE Manual?8

CHAIRPERSON GRIFFIS:  Is that a9

question?10

MS. GATES:  Yes.11

MR. GEORGE:  Oh, okay.  I wasn't12

aware.  I'm saying that based on the ITE13

Manual, based also on statistics which I cited14

pertaining to vehicle ownership and applying15

a factor, I estimated that those houses could16

generate, approximately, 624 trips in a day.17

It was a specific computation I used to come18

to that number.19

I am not saying that on every day20

of the week that those number of trips are21

generated.  Those are averages.  They vary22



209

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

daily, as is true for any roadway.1

MS. GATES:  So, in essence, there2

could be many more trips a day on this narrow,3

winding road?4

MR. GEORGE:  I think we live in an5

area where there are traffic incidents within6

areas when traffic is diverted, so depending7

on the situation that has occurred, there8

could be a lot more, yes.9

MS. GATES:  Okay.10

MR. GEORGE:  As a traffic11

engineer, I designed a plan based on averages,12

typical situations.13

MS. GATES:  But would you normally14

go to the ITE Manual versus really doing on-15

site measurements?16

MR. GEORGE:  Yes, ma'am.  That is17

the standard procedure which the city requires18

us to use.19

MS. GATES:  But that manual can't20

actually take into account what is occurring,21

correct?  It's an estimate.  We have X number22
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of houses with X number of cars and they1

generate X number of vehicle trips, but what2

about the other traffic?  How does the ITE3

Manual factor that in?4

MR. GEORGE:  It doesn't.  I5

think --6

MS. GATES:  Thank you.  Thank you.7

Do you disagree with Mr. Peterson and Officer8

McElwee on the safety of the driveway9

location?10

MR. GEORGE:  I'm sorry.  Could you11

repeat the question, please?12

MS. GATES:  Do you disagree with13

Mr. Peterson and Officer McElwee on the safety14

of the driveway location?  And I'm speaking of15

the main driveway.16

MR. GEORGE:  As I stated in my17

testimony, I disagree to the extent that18

neither of the two gentlemen considered19

accident statistics, and I think that that is20

a very germane aspect of any evaluation.21

MS. GATES:  However, you would22
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agree that this location is on a blind curve1

and that, let me just add, the addition of2

these large houses will not improve lines of3

sight?4

MR. GEORGE:  To the first part, a5

blind curve is not a term that I would like to6

subscribe to.  It's a curved roadway on the7

city's system.  As far as whether the houses8

would change the alignment of the roadway, I9

think I would have to say no, it would not.10

MS. GATES:  It wouldn't change the11

line of sight?12

MR. GEORGE:  The houses would not13

change the line of sight, no.14

MS. GATES:  If you were coming out15

of that driveway today, Mr. George, looking to16

your left, if you didn't pull all the way up17

to the edge of the driveway in the road, what18

would you see?19

MR. GEORGE:  What would I see?  I20

would see a portion of Chain Bridge Road to my21

left.22
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MS. GATES:  I don't think so.  I1

think you would see the bank.2

CHAIRPERSON GRIFFIS:  What is the3

question?4

MS. GATES:  Are you aware that5

officer McElwee is the traffic officer6

assigned to the patrol service area where7

Chain Bridge Road is located?8

MR. GEORGE:  Based on the9

officer's testimony, I would accept that.10

MS. GATES:  Okay.  And, yet, you11

would go to some statistics rather than credit12

his testimony about the condition of this road13

and the location of the driveway?14

MR. GEORGE:  Well, you know, as a15

transportation planner, I consider many16

factors.  In this case I have considered17

Office McElwee's testimony.  I have also18

considered DDOT's testimony and ITE and other19

national standards, so I have considered many20

factors in evaluating a road which exists.21

Were I designing a new roadway or planning a22
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new roadway, I would probably consider similar1

factors, but different factors.2

MS. GATES:  Mr. George, the letter3

that I saw from DDOT, and there may have been4

subsequent letters that I have not seen, but5

the only one that was included in the6

submission did not address Chain Bridge Road.7

It only addressed the driveway, the lay-bys.8

And it gave -- it said on paper they felt that9

would be acceptable.10

CHAIRPERSON GRIFFIS:  What is the11

question?12

MS. GATES:  How can you say that13

you rely on DDOT when they didn't even address14

this?15

MR. GEORGE:  Address what, Ms.16

Gates?17

MS. GATES:  The condition, the18

safety condition of this driveway versus what19

I am going to continue to call a blind curve20

on Chain Bridge Road.21

MR. GEORGE:  I'm aware of two22
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letters from DDOT, one dated April 19, 2005.1

It addressed not only the entrance to the2

site, but it looked at trip generation.3

It looked at levels of service4

along Chain Bridge Road and it concluded that5

the addition of the 13 houses would not, and6

I'm not quoting directly from the letter,7

would not adversely impact the situation along8

Chain Bridge Road.9

I would say that while the letter10

does not state, so I stated in my rebuttal11

testimony that I visited the site with several12

DDOT staff and we drove along the entire13

length of the roadway observing speeds,14

observing signage, observing traffic volumes15

and entering and exiting the subject driveway.16

MS. GATES:  And how many times did17

you do that with DDOT personnel?18

MR. GEORGE:  I visited the site on19

one occasion with DDOT personnel.  I had20

discussions with other personnel who were21

familiar with the roadway.22
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MS. GATES:  But were they at the1

site or was it just a discussion down at the2

office?3

MR. GEORGE:  In the first case, it4

was at the site, of course.5

MS. GATES:  So you visited it once6

with DDOT?7

MR. GEORGE:  Yes, ma'am.8

MS. GATES:  Okay.  Thank you.  I9

would agree that the traffic from 26 cars on10

Chain Bridge Road, given the number you cite,11

shouldn't have an impact.  However, I think12

your numbers are very low.13

Excuse me.  I'm testifying.  I14

really have no more questions.15

CHAIRPERSON GRIFFIS:  Mr. Brown?16

MR. BROWN:  Mr. George, when you17

came up with your volume numbers, did you18

include or factor in the traffic volume from19

visitors to Battery Kemble Park?20

MR. GEORGE:  I came up with what21

numbers, Mr. Brown?  It's not clear to me.22
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MR. BROWN:  You came up with what1

you thought was a volume of traffic that is2

expected from the existing community, existing3

number of houses, and then what would be the4

likely level of activity created by the5

additional houses.6

But as part of that, does that7

factor in specifically Battery Kemble Park?8

MR. GEORGE:  The question is still9

not clear, but with counsel's permission, I10

will give it a shot.  I would say that in11

considering volumes, we surveyed the roadway12

on different occasions during different13

seasons, so we think that the data we14

presented is representative.  They are quite15

consistent with the data that Mr. Peterson16

presented.17

The question of volume of traffic18

in my rebuttal testimony targeted specifically19

the issue of familiarity, and I believe the20

Board indicated they were comfortable with21

that and I would say that the use of Battery22
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Kemble Park brings in another issue, another1

category of familiar uses, because we'll2

assume that the people who will use it would3

use it on a regular basis.4

Also, as we presented in our5

study, if you look at the configuration of the6

roadway network with Arizona Avenue to the7

west, Foxhall to the east, one would expect8

that there could be some level of traffic9

outside of the immediate Chain Bridge Road10

that could use the roadway.  Those would be11

from the neighborhood.12

I think those would add to the13

familiar uses, so I think this gives me a14

greater degree of comfort that the users of15

the roadway are predominantly people who are16

familiar with it.17

MR. BROWN:  First, a weekly user18

of the park -- first, the park is a19

destination, correct?20

MR. GEORGE:  I think it could be a21

destination.  It could be a linked trip.22
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MR. BROWN:  Yes.1

MR. GEORGE:  It could be both.2

MR. BROWN:  But a periodic user, a3

weekly user of the park as a destination,4

would be less familiar than a resident who5

daily or multiple times daily uses the road.6

MR. GEORGE:  Probably.7

MR. BROWN:  Yes.8

MR. GEORGE:  Not certainly.9

MR. BROWN:  And with -- you have10

indicated that with increased familiarity, the11

dangers posed by limited sight line at the12

main entrance are reduced.  Is that correct?13

There is a greater comfort level with more14

familiarity?15

MR. GEORGE:  Yes.  This is the16

view of all of the research that I have17

indicated.18

MR. BROWN:  So that any time you19

insert unfamiliar or less familiar trips into20

the mix, that the danger could potentially21

increase from, in this case specifically, the22
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entrance onto Chain Bridge Road and the1

limited sight line?  Greater unfamiliarity2

increases risk potentially, correct?3

Well, you have testified to the4

opposite, that greater familiarity decreases5

risk.  So does it follow that less familiarity6

would increase risk?  I didn't mean for it to7

be this hard.8

MR. GEORGE:  Yes, it's hard.9

MR. BROWN:  That's all right.10

MR. GEORGE:  It is a bit hard.11

MR. BROWN:  I will move on.12

MR. GEORGE:  Yes, thank you.  I13

appreciate it.  I'm sorry.14

MR. BROWN:  You indicated no15

accidents were reported in 2002 to 2005.  That16

was a period where there was no use of the17

subject site, correct?18

MR. GEORGE:  I believe so.19

MR. BROWN:  Yes, it was a vacant20

site.  So that past lack of accidents is not21

a guarantee that that condition would remain22



220

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the same, that there would be no future1

accidents?2

MR. GEORGE:  There is no3

guarantee.4

MR. BROWN:  Yes.5

MR. GEORGE:  That is correct.6

MR. BROWN:  And it certainly can't7

reflect on a situation that doesn't currently8

exist, but that will potentially exist, the9

development part of that.10

CHAIRPERSON GRIFFIS:  I think we11

follow you there.12

MR. BROWN:  Yes.13

CHAIRPERSON GRIFFIS:  Let's get to14

some more substantive questions.15

MR. BROWN:  You have proposed a16

convexed mirror to improve the sight line at17

the exit.18

MR. GEORGE:  Yes.  I think the19

District of Columbia did, yes.20

MR. BROWN:  That is trying to --21

am I correct in saying that's trying to22
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improve a less than ideal situation?1

MR. GEORGE:  Yes, I think in2

managing and operating transportation systems,3

you always have to do so.4

MR. BROWN:  So wouldn't it be5

better to create an ideal situation where6

there was adequate sight line?7

MR. GEORGE:  Did you say create an8

ideal situation?9

MR. BROWN:  Or a better situation.10

There is a way from a traffic planning11

standpoint to, rather than accept the existing12

less than ideal situation, you would prefer to13

plan a better situation that avoids the risk.14

CHAIRPERSON GRIFFIS: That's sounds15

pretty --16

MR. GEORGE:  Are you referring to17

anything?18

CHAIRPERSON GRIFFIS:  Ask him19

questions about his report.20

MR. GEORGE:  Are you referring to21

anything in the --22
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CHAIRPERSON GRIFFIS:  Certainly, a1

better situation is always better.2

MR. BROWN:  Yes.3

CHAIRPERSON GRIFFIS:  We'll grant4

you that.5

MR. GEORGE:  Yes, yes.6

MR. BROWN:  But your report relies7

on the convexed mirror, as opposed to other8

alternatives?9

MR. GEORGE:  Yes, and I think we10

did that because, as I indicated in the11

exhibit which I included --12

MR. BROWN:  It was easy.13

MR. GEORGE:  Beg your pardon?14

MR. BROWN:  It didn't require any15

changes to the plan.  It was easy.  You took16

the existing situation and installed a mirror.17

MR. GEORGE:  No.  I think in18

planning, as perhaps in many other aspects of19

life, we always look for examples of things20

that work.  And I think I indicated in the21

exhibit that just to the north of Chain Bridge22
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Road, which has much more, if I may borrow1

Mrs. Gates' terms, much blinder curves, Ms.2

Gates, to the north that is much more heavily3

active with houses, that there are five4

mirrors within that portion just to the north.5

So I think it makes sense, Mr.6

Brown, to look to an immediate experience as7

being relevant and applicable and this is what8

we did, and I think the city agreed with us.9

MR. BROWN:  Okay.  Can I draw your10

attention -- and this has been -- there are11

two drawings in your part of this submission,12

the rebuttal submission.  The first is the13

Driveway Profile Preservation Committee and14

then the second, and it should be right behind15

it, is a driveway profile 20 feet back of the16

cul-de-sac.17

MR. KEYS:  In fairness, Mr.18

Chairman, this is not Mr. George's exhibit.19

This was prepared by Mr. Andrulis.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. BROWN:  Well, he is still22
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here.  Let me finish.  Can I finish with Mr.1

George and then --2

CHAIRPERSON GRIFFIS:  Yes.3

MR. KEYS:  Mr. George certainly4

testified about --5

CHAIRPERSON GRIFFIS:  No, let's6

get to the source of the document.7

MR. KEYS:  -- sight line here, if8

that's a question that he wants to pose.9

MR. BROWN:  In looking at the10

entrance way and the installation of the11

convexed mirror, the speed of vehicles at that12

location, is that a significant factor in how13

well the convexed mirror works as an14

alternative just for the sight line?15

MR. GEORGE:  It is not -- I'm16

sorry.  It is not a significant factor, and17

the reason I say this is that the way I18

understand mirrors to work is that it simply19

lets you know that there is a vehicle within20

that zone, within that view shed, and you21

don't evaluate the distance or the speed22
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within that shed, that view shed.  It simply1

says there is a vehicle within that zone and2

it's not safe to enter.3

MR. BROWN:  But a faster moving4

vehicle, and there's quite a bit of testimony5

that there is substantial vehicles on this6

road exceeding the speed limit, but a vehicle7

who is going faster either in the speed limit8

than would be anticipated, isn't there a speed9

with which the convexed mirror, basically as10

a warning signal, a last chance, becomes less11

effective if the vehicle is moving at a faster12

rate of speed?13

MR. GEORGE:  I think certainly14

not.  First of all, the circumstances and the15

environment within which you would place a16

mirror points in the opposite direction to17

what you just said, Mr. Brown.  It says, and18

I will just repeat, that once a vehicle is19

present within that cone of vision, the user20

would recognize that it's not appropriate.21

There is not an opportunity to enter the22
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roadway.1

MR. BROWN:  But if the speeding2

vehicle entered the cone of visibility --3

CHAIRPERSON GRIFFIS:  I think what4

he is saying is if you can see it in the5

mirror, you know a car is there.6

MR. GEORGE:  Yes.7

CHAIRPERSON GRIFFIS:  That's his8

view.  That's the only use.9

MR. BROWN:  But what I'm asking --10

CHAIRPERSON GRIFFIS:  I know what11

you're asking.12

MR. BROWN:  All right.13

CHAIRPERSON GRIFFIS:  A jet-14

propelled bullet coming down the road.  Do you15

have enough time to react to it?  Right.  So16

we'll take it under advisement.17

MR. BROWN:  I think we would go18

back to the drawings of Mr. Andrulis.19

CHAIRPERSON GRIFFIS:  Excellent.20

MS. GATES:  Could I just ask one21

more question of Mr. George since we're22
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talking about mirrors.1

CHAIRPERSON GRIFFIS:  A quick2

question.3

MS. GATES:  As vehicle trips4

increase, and we know this will happen on5

Chain Bridge Road, will the mirror become less6

effective, because will drivers be as apt to7

sit and wait until the vehicle has passed out8

of the view shed, given the fact there may9

soon be vehicles on a more regular basis?  Is10

that clear?11

MR. GEORGE:  I think the Chairman12

will appreciate that we're dealing with such13

subjective and perhaps -- you used the term14

hypothetical, sir.  I don't know if I would go15

that -- into that area.16

CHAIRPERSON GRIFFIS:  Well, I17

think her question goes to performance, I18

mean, once the mirror is there.  I think I19

understand your question as do you always --20

if the traffic increases enough that there is21

always a car in the mirror, what utility is22
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it?1

MS. GATES:  Exactly.2

MR. GEORGE:  Yes.3

CHAIRPERSON GRIFFIS:  Well, I4

think you answered your own question.5

MS. GATES:  Well, it's not just6

what utility is it.  It also goes to safety.7

Will people be more inclined to take a chance?8

CHAIRPERSON GRIFFIS:  I know, but9

that's like asking Mr. George if we design a10

road --11

MS. GATES:  Okay.  I understand.12

CHAIRPERSON GRIFFIS:  -- and it13

meets the width requirements and the curb14

requirements and you stripe it correctly, what15

happens when someone speeds.  I'm not sure he16

can answer the question.  I mean, I think I17

understand what you're saying as we develop18

here, but let's move ahead, unless you can19

rephrase that for him.20

Ms. Miller, you have follow-up?21

VICE CHAIR MILLER:  Mr. George?22
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MR. GEORGE:  Yes, Ms. Miller?1

VICE CHAIR MILLER:  I just want to2

follow-up on your volume study.3

MR. GEORGE:  Yes.4

VICE CHAIR MILLER:  And I know5

that we talked about this last time and I just6

don't remember a lot of it and I want to make7

sure I understand it.8

MR. GEORGE:  Please.9

VICE CHAIR MILLER:  All right.  I10

think that what the point is is that if there11

is a high neighborhood volume, then that means12

that there is a high familiarity with the road13

and that leads to safer conditions.14

MR. GEORGE:  Yes, ma'am.15

VICE CHAIR MILLER:  Is that16

correct?17

MR. GEORGE:  Yes, ma'am.18

VICE CHAIR MILLER:  Okay.  Now,19

and then in determining the actual numbers of20

what was local and what was non-local, am I21

correct that you basically looked at the22
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houses on the road and saw how large they were1

and that's what it was based on and then put2

that into the IT Manual or what?3

MR. GEORGE:  No, we counted the4

number of houses with assistance from Mr.5

Andrulis, because there were some that we6

couldn't see or have access to and we7

determined the number.  IT states that the8

typical single-family home generates X, in9

this case X is 10, trips per day.10

It also says that vehicle11

availability affects the number of trips.  And12

we recognize that there are some days that a13

particular home would be vacant and some days14

there would be much more activity in a single15

home.  So it's based on the statistics16

observed over 40 or 50 years perhaps when Mr.17

Peterson and I were young men to today.18

It has proven to be reliable.  So19

we took that number and then we allowed for20

the fact that yes --21

VICE CHAIR MILLER:  Wait.  So that22
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number gave you the local number?  For1

instance, we're dealing with 600 local trips2

a day.  Was that correct?3

MR. GEORGE:  Yes.  What we did was4

take the 48 houses.  IT estimates that there5

are 10 trips per day.  That's one movement6

into and out of the particular residence.  And7

then allowing for the fact that vehicle8

ownership is, approximately, 50 percent higher9

in that area of town as compared to citywide,10

we factored the estimate by 30 percent, not11

50.12

So the 48 times 10 times 1.3 gave13

us the number which we used to estimate the14

number of trips.  Asking and intruding the15

Board to recognize that this is just to give16

us some sort of range, but not stipulating17

that every day of the week of the year 62418

trips are local.19

VICE CHAIR MILLER:  So how do you20

get the non-local trips?21

MR. GEORGE:  The difference.  And22
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in this case, I think, one can make the1

reasonable assumption that with Battery Kemble2

Park, which Ms. Gates mentioned, attracting3

trips, that a lot of these would likely be4

also people who are familiar with the road.5

And so I think you can add layers onto this.6

And as I said, I feel very7

comfortable, very comfortable in stating that8

and relying on that familiarity as a basis for9

my projection of the situation not being10

unsafe.  And I think I'm supported in that by11

the accident records over four years, no12

accidents on record.13

CHAIRPERSON GRIFFIS:  Anything14

else?15

VICE CHAIR MILLER:  I just want to16

just nail this a little bit more.  So you17

actually did a count of the cars?18

MR. GEORGE:  Oh, yes.19

VICE CHAIR MILLER:  So you20

subtracted the number that you estimated for21

local from the whole count and got the22
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remainder for non-local?1

MR. GEORGE:  Okay.  2

VICE CHAIR MILLER:  Okay.  And3

that is --4

MR. GEORGE:  Okay.  Ms. Miller, I5

think it's very important.  I thought that I6

stated very clearly, but I think I must7

repeat.  We counted vehicles in early 2005,8

middle of 2005 and I think the day of the --9

on September 19th, we also counted cars.  So10

that 700 was counted, physically counted on a11

number of occasions.  I'm sorry.12

VICE CHAIR MILLER:  Did you count,13

I'm sorry, it's probably in the report, during14

school hours and non-school hours or commuter15

hours and non-commuter hours?16

MR. GEORGE:  Yes, the 700 is the17

average over an entire 24 hour period.18

VICE CHAIR MILLER:  Okay.  19

MR. GEORGE:  Okay.  So we did20

actual manual counts during the morning and21

afternoon peak periods.  But then we also did22
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the same thing that Mr. Peterson did and we1

had hoses out there.  We didn't specifically2

measure speeds.  We wanted to see whether that3

700, 650 to 700 was pretty consistent.  And it4

really was.5

VICE CHAIR MILLER:  Thank you.6

MR. GEORGE:  Okay.  Thank you,7

ma'am.8

CHAIRPERSON GRIFFIS:  Anything9

else?  Any other follow-up?  Excellent.  You10

had questions on the driveway?11

MR. BROWN:  Yes, for Mr. Andrulis.12

CHAIRPERSON GRIFFIS:  Indeed.13

Let's go to it.  First question?14

MR. BROWN:  Yes, I'm referring to15

Driveway Profile Preservation Committee16

exhibit and then the next one which is profile17

back.  And all I want to say is that by18

changing between the two drawings, the19

baseline information was all the same,20

correct?  The ground level, the dimensions?21

MR. ANDRULIS:  Yes.22
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MR. BROWN:  All right.  So you1

improved sight line just by changing the point2

from which you are viewing to where you are3

seeing?4

MR. ANDRULIS:  When one of those5

changes, the sight line will change.6

MR. BROWN:  Yes.7

MR. ANDRULIS:  In this case, it8

improved.9

MR. BROWN:  Yes.  So that's fine.10

CHAIRPERSON GRIFFIS:  Okay.11

Anything else?  Any other witnesses that we12

have not provided for your cross?13

MR. BROWN:  I hope there are no14

more.15

CHAIRPERSON GRIFFIS:  Good.  There16

isn't.  We're at 1:40.  We need to take a17

break and then when we come back, we're going18

to go for closings.  Mr. Brown?19

MR. BROWN:  Following up on the20

issue that has been at least broached, the21

need for additional filings.22
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CHAIRPERSON GRIFFIS:  You mean for1

additional information in the record?2

MR. BROWN:  Yes.3

CHAIRPERSON GRIFFIS:  What do you4

see that being?5

MR. BROWN:  I would think at a6

minimum that would allow me to file reports7

from my experts.  I mean, I think there have8

been enough issues here of a technical nature9

that are important that go to viability and10

credibility that my ability to cross examine,11

to bring out that information in an informed12

way for the Board is fairly limited.13

CHAIRPERSON GRIFFIS:  Did they14

address it this afternoon?15

MR. BROWN:  I'm getting yes.16

Nobody gets to leave.  The answer is yes.  Mr.17

Peterson is here.  Yes, we're --18

CHAIRPERSON GRIFFIS:  Comments?19

MR. KEYS:  I don't think that the20

amount of information that has been inserted21

in this record handicaps him in the slightest.22
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They have had six weeks to prepare for cross1

examination and they have done it.2

CHAIRPERSON GRIFFIS:  Understood.3

Ms. Gates, questions or an opinion on that?4

Provide witnesses this afternoon from the5

party in opposition?6

MS. GATES:  I certainly wouldn't7

object to it.8

CHAIRPERSON GRIFFIS:  Board9

Members?10

VICE CHAIR MILLER:  I think if the11

witnesses were to limit their testimony to the12

new information that came in rebuttal, that I13

would have no problem with that.14

BOARD MEMBER ETHERLY:  My initial15

inclination, Mr. Chair, would be to say no.16

I think this thing needs to end and it needs17

to end very quickly.  I just think we're at18

the end of this pathway.  I would implore the19

party in opposition to rely on this Board's20

ability to parse out what has been an21

incredible amount of information and I think22
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really whittle it down to what is absolutely1

essential in this case.2

And I think after you clear off3

all the fat and all the calories on the plate4

here, the meal is a very simple one.  That5

being said, if it's an inclination on the part6

of my colleagues to move forward with some7

rebuttal, rebuttal testimony this afternoon,8

I would be inclined to be very direct in terms9

of my questioning of the witnesses as it10

relates to the information that was proffered11

in rebuttal, which I don't was new nor12

necessarily so deep in its technical nature,13

not to be digested by this Board.14

But if we do move forward with15

that, I'll be very specific in my questioning16

in terms of perusing a couple of areas and I17

trust the opponents witnesses heard me18

questioning earlier.  That would be my19

inclination, Mr. Chair.20

CHAIRPERSON GRIFFIS:  Excellent.21

Very well said and we can always count on you22
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for an eating analogy when we're late for1

lunch.2

MS. GATES:  Mr. Chairman, before3

we go away, can I just point out --4

CHAIRPERSON GRIFFIS:  It doesn't5

seem like we're going anywhere, so take your6

time.7

MS. GATES:  Well, I have the April8

11th testimony.  On page 252 --9

CHAIRPERSON GRIFFIS:  Right.10

MS. GATES:  -- is where the11

discussion of the letter for Mr. Bender's12

engineer comes in asking that it be put in the13

file.  I just would -- I think that the area14

between behind Lot G is very questionable and15

I would like to see a letter.16

CHAIRPERSON GRIFFIS:  I thought it17

was already stated that the letter is in the18

record.19

MS. GATES:  The letter does not20

address the stability.21

CHAIRPERSON GRIFFIS:  Well, that's22
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different.  But that's a different position.1

So I don't know who we're going to deal with2

that, except that you already said it numerous3

times.4

Mr. Brown, I'm not convinced that5

we actually need further information or6

presentation of your witnesses.  I think there7

has been ample opportunity to cross all the8

rebuttal evidence that came in and actually9

beyond that.  So unless I have other opinions10

from the Board?11

VICE CHAIR MILLER:  Well, you12

know, sometimes in the court they ask for a13

proffer of what that evidence would be before14

a final decision is made.15

CHAIRPERSON GRIFFIS:  Sure.16

VICE CHAIR MILLER:  And I think17

that might be appropriate here, because in18

some respects we don't really know, you know,19

what evidence you think you need to put in.20

So if that would be all right, Mr. Chair, I21

just think they could briefly say this is what22
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they would like to testify to and we would be1

able to assess whether or not that would be2

necessary and whether it actually goes to the3

rebuttal testimony that might have been new.4

BOARD MEMBER ETHERLY:  Just for5

what it's worth in regards to that, we know6

where that is going to go.  There is going to7

be arguments and debates over the expertise8

that has been proffered as relates to Mr.9

Eutsler's testimony.  And I'm not suggesting10

that that's not fair ground, but I think it's11

simply at the end of the day it's going to12

come down to this Board trying to make heads13

or tails.14

And I think there is enough15

information for us to do so regarding the16

information and the testimony that has been17

provided by Mr. Eutsler versus the testimony18

that has been offered by experts that have19

been provided by the opponents.  Again, I20

could just simply be over simplifying the21

matter in terms of characterizing it that way.22
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I'm sure Mr. Brown would probably argue that1

I am.2

But my concern would be that3

trying to proffer what that evidence is going4

to be might in and of itself take some time to5

kind of sort through.  I mean, again, I6

understand that my colleagues might not7

necessarily see it as simply as I do or as8

crystalline as I do at this particular9

juncture.10

But trust me when I say, and I'll11

just be very candid about this, this is not an12

effort or a desire to short circuit the13

opponents or the ANC's presentation in this14

regard nor is it a statement as relates to my15

patience level at this point.  I simply think16

enough information has been put on the table17

to make a decision in this case.18

And I think both sides have, let19

me emphasize it clearly and unequivocally,20

argued very well and have presented enough21

information to sort this case out on some very22
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complicated issues.  As it relates to trees,1

as it relates to ground, storm water, as2

relates to the architectural aspect of this,3

as relates to the traffic aspect of this.4

I just simply think we have5

covered enough ground and have gotten enough6

detail that this Board in its infinite wisdom7

with all of the talented people that we have8

up here, myself not included in that, would be9

able to make a decision.10

VICE CHAIR MILLER:  You know, I11

know we're hungry and it's affecting us, but12

I don't think I have sat on the Board and13

heard a case where the parties have said I14

have evidence I want to put in that's, you15

know, really germane and we have said we're16

not going to consider it.17

CHAIRPERSON GRIFFIS:  Yes, but18

we've asked.  Mr. Brown, what's the evidence?19

MR. BROWN:  Well, and I think --20

CHAIRPERSON GRIFFIS:  Let's start21

with the witnesses that you would provide.22
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MR. BROWN:  I would first proffer1

Ms. Sears, the civil engineering, and her2

testimony would be directly to the3

installation and plan as it relates to4

underneath the roadway and how that can and5

cannot occur to meet code, which then would6

immediately impact Mr. Milhous, our tree7

expert, who would indicate that as you spread8

out, you have to horizontally spread out your9

infrastructure under the road, because you10

can't stack it vertically, then the trees are11

in danger.12

I think Mr. Milhous could add13

briefly to the discretion of tree14

preservation, in particular, he is, in fact,15

an ISA certified arborist.16

CHAIRPERSON GRIFFIS:  I17

understand.18

MR. BROWN:  And I think could --19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. BROWN:  -- do that.21

CHAIRPERSON GRIFFIS:  So that's22



245

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

two.1

MR. BROWN:  Mr. Peterson, I think,2

very brief comments.  Mr. Milhous put in my3

ear and he is brief, he said three minutes,4

that's all I need.  So we have no desire to5

prolong this thing, but at the same time, I6

feel obligated to make sure that critical7

issues are fully aired.8

CHAIRPERSON GRIFFIS:  Yes.  I9

don't think --10

MR. BROWN:  Quite frankly, I would11

like to do that today.  Take the opportunity,12

let's do it.13

MR. KEYS:  Mr. Chairman, and I'll14

remind the Board again, they have had six15

weeks to get ready for this.  You have allowed16

them to go beyond the scope of rebuttal in17

their cross examination.  You have allowed18

them to consult with their experts in19

preparing questions and putting them forward.20

Now, it appears that there is a21

discussion on the Board that we need to have22
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testimony from those experts.1

CHAIRPERSON GRIFFIS:  Right.2

MR. KEYS:  You know, I don't --3

CHAIRPERSON GRIFFIS:  I understand4

your point.5

MR. KEYS:  -- think --6

CHAIRPERSON GRIFFIS:  So let me7

ask you this quickly.  There is a couple of8

things we could do.  When have we ever on this9

Board taken rebuttal testimony and then10

allowed the party in opposition to present11

additional witnesses in their rebut of the12

rebuttal, which will then, obviously, go to13

cross and then I'm not sure where we end up.14

VICE CHAIR MILLER:  Okay.  I feel15

we also haven't seen that great amount of16

information come in at the last minute at the17

rebuttal time and that's the situation that18

started this whole thing.  And I think we're19

very close to resolving it.  I mean, I was20

going to ask if Mr. Milhous had anything21

different from the person from Urban Forestry.22
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It sounds like oh, he has three minutes.  That1

seems very concise.2

CHAIRPERSON GRIFFIS:  Right.  We3

have two hours scheduled for today.4

VICE CHAIR MILLER:  The5

installation plan, it sounds like if those6

were new and it's just like why they won't7

work, that sounds like something that we8

should hear.  I don't know what the other9

witnesses are.  I think we have to be very10

specific what's the point they are going to11

get at and I don't think they take very much12

time.13

CHAIRPERSON GRIFFIS:  Right.14

MR. BROWN:  No.15

CHAIRPERSON GRIFFIS:  Nor --16

VICE CHAIR MILLER:  That's two17

witnesses right now.  One is three minutes.18

CHAIRPERSON GRIFFIS:  -- cross.19

VICE CHAIR MILLER:  Would Mr.20

Milhous say something different from what we21

heard from the Urban Forestry?  If it's just22
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going to be redundant, then I don't think that1

we would need to do that.2

MR. BROWN:  He would supplement.3

VICE CHAIR MILLER:  It would be4

different or not?  If it's not going to be5

different, I'm not sure that -- that's what6

the Board is saying.  They don't need --7

MR. BROWN:  It would build on Mr.8

Eutsler's testimony.  I think, if I have to be9

honest with you, Mr. Milhous has something10

very brief to add and then Ms. Sears.  And I11

think that's it.12

VICE CHAIR MILLER:  Ms. Sears on13

that one point about the installation not14

working?  What's the other point?  One is the15

installation plan that wouldn't work and the16

second is?17

MS. SEARS:  It's really just a18

validation of the standard being enforced.19

VICE CHAIR MILLER:  What the20

standard is?  The Board doesn't have before it21

what the right standard would be, based on22



249

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

rebuttal testimony?1

MS. SEARS:  Well, we tried to2

elicit that in cross and it was answered --3

that answer is taken truthfully, it's not4

fact.5

VICE CHAIR MILLER:  I think that's6

very, very short.7

CHAIRPERSON GRIFFIS:  It sure8

sounds it.  Let's go.  We're going to take9

more time trying to decide this.  We're going10

to take a break.  Yes?11

MR. BRODSKY:  Mr. Chairman, Mark12

Brodsky for the Chain Bridge Road Citizens for13

Responsible Growth.  I have sort of -- if the14

Board would indulge me after the break with a15

literally less than five minutes of remarks16

about these proceedings on behalf of my17

client, you would help me in removing me from18

the potted plant category as a lawyer to19

someone who is actually here doing something20

on behalf of my clients.21

And I have got, you know, a three22
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page prepared remarks and observations, no1

witnesses.2

CHAIRPERSON GRIFFIS:  Okay.3

Excellent.  I think we'll do it.  We're going4

to do this.  We're going to take a 45 minute.5

MR. BRODSKY:  Thank you.6

CHAIRPERSON GRIFFIS:  We're going7

to go.  Everyone should go out and get some8

nourishment, some water, stretch your legs.9

When we return we're going to have your10

witnesses.  We have three witnesses.  We're11

going to have about, literally, we're going to12

keep it very tight.  This is, frankly,13

unprecedented that -- two witnesses?  He said14

three.15

MR. BROWN:  Two.16

CHAIRPERSON GRIFFIS:  Two.17

MR. BROWN:  I think two.18

CHAIRPERSON GRIFFIS:  Okay.  Good.19

We will, obviously, go through cross on each20

of those and then we'll move on.  We'll have21

a quick comment and then we'll go to closings.22
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Questions?  No questions?  Excellent.  We'll1

see you all in, let's make it, 45 minutes.2

MR. BROWN:  45 minutes?3

CHAIRPERSON GRIFFIS:  45.4

(Whereupon, the Public Hearing was5

recessed at 1:55 p.m. to reconvene at 2:586

p.m. this same day.)7
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

2:58 p.m.2

CHAIRPERSON GRIFFIS:  Very well.3

Let's resume.  Mr. Brown, call your witnesses.4

MR. BROWN:  Yes.  We'll start with5

Ms. Sears and then Mr. Milhous and brevity6

will be the key.7

CHAIRPERSON GRIFFIS:  Okay.  8

MS. SEARS:  Hi, Mary Sears,9

Greenhorne and Omara representing Chain Bridge10

Road with being the civil engineer.  I just11

want to make a couple quick points referring12

specifically to the rebuttal testimony or the13

cross of the rebuttal of the cross section14

that the applicant submitted showing section15

through the entry drive.16

And that was in response to my17

original testimony, which said, you know, they18

didn't have a water and sewer plan.  It came19

back that the water and sewer they showed was20

directly above each other with zero horizontal21

clearance.22
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What Mr. Brown submitted was an1

excerpt from D.C.'s WASA's project design2

manual, Volume 3, from D.C. WASA Department of3

Engineering and Technical Services, which is4

their typical standard guideline for utilities5

of mains within a street, which is different6

from standards used for connections from the7

street to the house.8

When you -- so for the mains,9

water mains, sewer mains, storm drain mains,10

you must maintain horizontal clearance of 411

meet minimum based on this standard.  I spoke12

with Bryan McDermit, who is the head of the13

Department of Engineering and Technical14

Services' WASA, and he confirmed that this15

standard is enforced today on every16

engineering project that comes through their17

review for water mains.18

What Mr. Afful, I think, alluded19

to was a standard which they can accept for20

utility connections from the main to the house21

of nominal size, like 1 inch water that serves22
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a house.  They, indeed, get put next to each1

other or directly above each other with proper2

vertical clearance.  But for mains, that is3

just not accepted by D.C. WASA.  And I just4

wanted to clarify that.5

If their section through the entry6

drive was modified to reflect the proper7

clearance between, horizontal clearance, the8

domestic water and sanitary sewer, this would9

not maintain all utilities within the pavement10

area and would then push into where the beech11

trees are located and other trees along that12

main drive.13

MR. MILHOUS:  Ed Milhous.  My14

company is "Trees, Please," and I'm15

representing the opponent to the application.16

If, as Ms. Sears alluded, the utilities get17

spread out beyond the road, then we are indeed18

into the root systems of the beech allay and19

those trees are not going to put up with the20

changes that are going to be necessary.21

I also want to point out that the22
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testimony regarding hydrology of water and1

soils is very basic information.  This is in2

Soils 101.  Water moves down very rapidly.  It3

does not move laterally in soils.  If it hits4

an impervious layer, then it moves laterally,5

but it does not move laterally more than a few6

feet.7

Furthermore, when water falls on8

the surface and runs off, it too goes into the9

ground.  Gravity takes it into the soil and it10

goes down.  The idea that you can put a11

platform 20 feet wide over an area of soil and12

it's going to have water in it is just not13

going to happen.14

In addition, there has been15

testimony that soil gas exchange is very16

important.  Indeed it is.  The primary way17

that gas exchange occurs in soils is when rain18

falls.  Gas moves very slowly through the19

soil.  What happens if you think about it is20

it's just common sense.  Water falls, it goes21

in, it displaces the gas and as the water22
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percolates through the soil, it draws fresh1

gas in.  That's the primary way gas exchange2

in soil occurs.3

Another statement was made that4

the soil will be better aerated underneath5

these elevated platforms.  Research, in fact,6

shows that the only way soil aeration can be7

improved is by incorporating organic matter8

into it.  Believe me, we are looking for all9

sorts of ways to improve aeration in our10

compacted soils, but the research has found no11

other way than incorporating air -- organic12

matter.13

CHAIRPERSON GRIFFIS:  Anything14

else?  Questions?15

BOARD MEMBER ETHERLY:  Excellent.16

I would love to jump in.  Bravo.  I think I17

was rather skeptical, as you could perhaps18

tell by my inclination prior to the lunch19

break.  Mr. Milhous, it was your comments that20

I most certainly was anxious to kind of hear.21

Let me be sure I'm clear on a22
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point that I think you have made and perhaps1

the best way for me as a layperson to get into2

it is to try my own hand at a little bit of3

kind of a show and tell.  Because I want to4

make sure that I'm kind of clear on the point.5

So I'm going to do a very -- the6

camera may or may not be able to do this, but7

I'm going to do a kind of a very informal,8

kind of little thing here.  Let's say, for9

example, this is your raised platform.  Okay.10

And this is the roots, a critical root zone11

here.12

Now, part of your testimony that13

you just offered is if you have a platform14

covering all of this, it is not appropriate or15

not correct to think that water is going to16

get to this critical root zone here.  Correct,17

in a very simply 101 kind of way?18

MR. MILHOUS:  Water will move a19

few inches, maybe a foot laterally in that20

kind of situation.  Beyond that, no, it's21

going to be bone dry.22
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BOARD MEMBER ETHERLY:  Now, if1

this particular setup and that critical root2

zone is on an elevation that is descending and3

water is flowing down hill, does that4

necessarily change or impact your analysis?5

Perhaps a layperson might think that as water6

is coming down the hill, it's going to be able7

to come under this raised platform and8

moisturize or hydrate all of this area here.9

Is that incorrect?10

MR. MILHOUS:  That is incorrect.11

The water will move very little under that12

area.  It's going to move laterally over the13

soil surface, but gravity pulls it into the14

soil.15

BOARD MEMBER ETHERLY:  Yes.16

MR. MILHOUS:  So as soon as it17

hits a porous space in there, the water is18

going into the soil.19

BOARD MEMBER ETHERLY:  Now, with20

respect to where the critical root zone, and21

perhaps the answer to this question is going22
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to vary depending on the species of tree that1

you're talking about, but with respect to a2

particular critical root zone, how far does3

water have to penetrate in that soil layer in4

order to reach those roots?5

I believe Mr. Eutsler's report6

references at one point a depth of about 57

feet or so being somewhat too deep.  That if8

water is going that deep in the ground, you9

are typically going to be missing most of your10

critical root zone.11

MR. MILHOUS:  Absolutely.  The12

roots of the tree are in the top few inches13

and the roots that absorb moisture tend to be14

in the top 2, 3, 4 inches.  If you think about15

it, when you go out in your yard and dig a16

hole, when you start hitting hard soil, tree17

roots aren't going to grow in that soil18

either.19

BOARD MEMBER ETHERLY:  Okay.  With20

respect to the trees that are at issue here,21

let me be sure I'm clear on my question, the22
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soil, do you have any comments or any1

observations to make of the soil that we're2

dealing with here?  As you may have heard3

earlier in my questioning to Mr. Eutsler,4

there was a little bit of conversation about5

as far as we are aware, you know, it could be6

a silt loam, it could be some other type of7

composition.8

But you just testified that9

without the introduction of some other organic10

matter, the aeration of the soil is going to11

be a pretty unlikely phenomenon.  Is this soil12

here of such a type or nature that it may be13

better aeratable compared to other soils or14

it's you sense that we're definitely dealing15

with the soil type here that absent any other16

matter organic or otherwise this is not going17

to be breathing soil, so to speak?18

MR. MILHOUS:  You have to have19

organic matter incorporated into the soil to20

aerate it to any appreciable degree.  This21

site, if you were heading in from Chain Bridge22
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Road, the upper side is relatively1

undisturbed.  It's more like a natural forest.2

That's what it's akin to.  It's sort of like3

a natural forest.4

On the lower side, on the left5

hand side, that soil has been disturbed, I6

suspect, in the process of demolition.  That7

area is level.  It has very little organic8

matter in the soil already.  So I suspect that9

soil is complete different from what's on the10

upper side of the beech allay.11

BOARD MEMBER ETHERLY:  Okay.  My12

final question and perhaps a little bit of the13

million dollar question here is, as we have14

discussed throughout this case, what the15

purpose of the overlay is here from the16

standpoint of protecting the tree inventories,17

the existing tree inventories, if you will.18

I'm struggling with trying to19

figure out where the line is drawn.  Clearly,20

there is a certain matter-of-right portion to21

this project that could simply happen without22
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any action on the part of this Board.  Often1

times my colleagues and I will get into very2

animated discussions about whether the Zoning3

Regulations require us to parse out what the4

difference is between well, what's the impact5

matter-of-right?6

If there is a certain matter-of-7

right portion of development that can happen,8

that will, of course, be accompanied by a9

certain impact.  So to an extent, is the10

overlay about protecting what the difference11

is between the matter-of-right impact and the12

impact that's created by the project as it is13

currently proposed?14

I'm not inviting any response from15

you on that.  But what I'm trying to get at is16

based on your experience, your expertise,17

based on your knowledge of the field, is it18

your sense that the techniques that are being19

proffered by the applicant, as they have been20

discussed in their most current form, do not21

provide an opportunity for the trees at issue22
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here to survive?1

MR. MILHOUS:  I think I would say2

that in theory if you could apply all these3

various techniques and materials to a site,4

that it would have a beneficial effect on tree5

preservation.  My problem, as an arborist, is6

that having worked on over 600 projects, I7

have never seen these techniques used.8

So when somebody says he is going9

to come in and apply all these theoretical10

techniques on a site, I got to look back and11

say I just don't see it happening personally.12

BOARD MEMBER ETHERLY:  So to you,13

it sounds good, but your concern is in the14

implementation of it?15

MR. MILHOUS:  I mean, I just don't16

see it happening.17

BOARD MEMBER ETHERLY:  Okay.18

Okay.  That covers it for me.  Thank you, sir.19

Thank you, Mr. Chairman.20

CHAIRPERSON GRIFFIS:  Thank you,21

Mr. Etherly.  Others, questions?  Ms. Sears,22
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you went over the submission and the location1

of the underground utilities.  And it says in2

this and also in your comments for streets and3

you differentiated between running up to4

connections to the house.  Is there a5

distinction between, as you said, main to6

house, but public to private?7

Let me say it again.  In other8

words, directly, does this typical location9

only monitor or regulate the utilities in10

public space?11

MS. SEARS:  I asked that same12

question of Bryan McDermit at D.C. WASA,13

because there is only one general typical14

section in the water and sewer design manual,15

whether it be for public or private utilities.16

And he said that they maintain.  They will17

never allow zero horizontal clearance on any18

water and sewer utility of a main.19

CHAIRPERSON GRIFFIS:  Of a main.20

MS. SEARS:  So water and sanitary21

sewer mains, public or private, have to22
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maintain some horizontal clearance.1

CHAIRPERSON GRIFFIS:  Is it your2

opinion when this turns on to this property in3

order to access the differing houses that it4

would continue the main into the property?5

MS. SEARS:  Well, I use the word6

main meaning the main stem for which all the7

houses would serve from, because they are8

different sizes.9

CHAIRPERSON GRIFFIS:  But then10

that goes to the question directly, doesn't11

it?  So would WASA look at that main running12

down private property as coming under the13

requirements of this typical location?14

MS. SEARS:  They would look for15

the horizontal spacing, whether it be under a16

road or in the yard or wherever it may be.17

They would still maintain a horizontal spacing18

between utilities.19

CHAIRPERSON GRIFFIS:  I didn't20

think that is what you said before.  When it21

goes up to the house to make the connection22
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off of the main.1

MS. SEARS:  Of the mains.  Okay.2

When I use the term main, I mean --3

CHAIRPERSON GRIFFIS:  I4

understand.5

MS. SEARS:  -- the main that would6

connect to the sanitary sewer and Chain Bridge7

Road and the water accordingly.  That -- I8

believe, the applicant may have called -- I9

think they speculated a 6 inch service or10

something to that magnitude.  Either of those11

would then be served by smaller pipes to the12

houses.  That bigger line, bigger sized line13

for water and sewer is what I would call a14

main.15

CHAIRPERSON GRIFFIS:  Okay.  16

MS. SEARS:  And whether that --17

CHAIRPERSON GRIFFIS:  And they18

bring in main on the private property?19

MS. SEARS:  Yes.  That is what's20

going up their -- the existing drive aisle21

today.22
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CHAIRPERSON GRIFFIS:  Okay.  And1

that's what you would say that WASA would2

indicate as a main in a street?3

MS. SEARS:  Yes.4

CHAIRPERSON GRIFFIS:  Although5

that's private property.6

MS. SEARS:  Correct.  It's still a7

utility, which would have to get maintained in8

the future.9

CHAIRPERSON GRIFFIS:  Right.10

MS. SEARS:  And the reason they11

require horizontal clearance of a water and12

sewer utility, one of the reasons, is for13

maintenance, future maintenance.14

CHAIRPERSON GRIFFIS:  Yes.  Okay.15

Anything else, questions?16

MR. KEYS:  Mr. Chairman, they had17

six weeks for preparing for cross exam.  Could18

I have 10 minutes?19

CHAIRPERSON GRIFFIS:  For cross?20

MR. KEYS:  Yes.21

CHAIRPERSON GRIFFIS:  Yes.22
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MR. KEYS:  Thanks.  10 minutes to1

just --2

CHAIRPERSON GRIFFIS:  To get3

ready.4

MR. KEYS:  Yes.5

CHAIRPERSON GRIFFIS:  Absolutely.6

MR. KEYS:  Thank you.7

CHAIRPERSON GRIFFIS:  Do you have8

questions, Ms. Gates?  Cross of these folks?9

MS. GATES:  No.10

CHAIRPERSON GRIFFIS:  Okay.11

(Whereupon, at 3:13 p.m. a recess12

until 3:27 p.m.)13

CHAIRPERSON GRIFFIS:  Ready?14

Hello, sir.15

MR. McGRATH:  Excuse me, Mr.16

Chairman.  I was just wondering if a garden17

variety citizen might be allowed to speak18

briefly to this subject at some point in this19

proceeding?20

CHAIRPERSON GRIFFIS:  Appreciate21

your, what, want to participate, but no, I'm22
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afraid.  We have passed the time of persons to1

present testimony and we're well into the2

rest, although there may be objections to that3

and we could hear it.4

MR. McGRATH:  Well --5

CHAIRPERSON GRIFFIS:  Mr. Keys,6

persons showing up?7

MR. KEYS:  I would like to move8

the case along.  I don't think I need any more9

witnesses to cross examine.10

CHAIRPERSON GRIFFIS:  Mr. Brown?11

MR. BROWN:  I don't want to -- I12

certainly wouldn't want to be in a position of13

denying somebody presentation.  I think it's14

a person in support or opposition, I don't15

know.16

CHAIRPERSON GRIFFIS:  Sure.17

MR. BROWN:  So I would be -- you18

know, given where we have gone, I would be19

hesitant to deny them the opportunity, but20

keeping in mind that we need to be done.21

CHAIRPERSON GRIFFIS:  Indeed.22
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We'll do this.  You can put it in writing and1

put it in the record.  We're going to decide2

this and I'll set the date by the end, but3

we'll keep the record open.  You can put that4

in.  As we have, we had scheduled to finish5

this as of 1:00 today.  We're at 3:28.  We6

have got cross examination of witnesses.  We7

have got another statement by a party8

participant and then we have closings.  That's9

going to take us through.10

MR. McGRATH:  I need about a11

minute and a half.12

CHAIRPERSON GRIFFIS:  Indeed.  But13

I can't give you that.14

MR. McGRATH:  Just one final15

qualifier.  I am Chairman of the Tenants Unit16

of the City, which represents two-thirds of17

the city's population.  Maybe that gives me a18

tad more gravatus.19

CHAIRPERSON GRIFFIS:  Sure.20

MR. McGRATH:  I had indicated21

before.  But I would greatly appreciate it on22
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behalf of them.1

CHAIRPERSON GRIFFIS:  Right.2

MR. McGRATH:  And your's truly to3

be granted a mere 90 second purpose of4

speaking.5

CHAIRPERSON GRIFFIS:  Understood.6

MR. McGRATH:  If that works.  I7

don't know.8

CHAIRPERSON GRIFFIS:  Yes.  No, I9

appreciate that.  And actually, I think you10

will have more weight today by submitting it11

into writing in the record and I can guarantee12

you the Board will read your testimony on13

this.  But at this point, we need to return to14

where we are and finish up today.  But we15

appreciate that.16

We have had numerous hearings17

before this which would have afforded that18

opportunity, but with that, let's move ahead.19

Mr. Keys?20

MR. McGRATH:  (Speaking off mike.)21

Some of us, Mr. Chairman, have many times.22
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CHAIRPERSON GRIFFIS:  Understood.1

Mr. Keys?2

MR. KEYS:  I have just a couple of3

questions for Ms. Sears.  Ms. Sears, you4

talked to the head of D.C. WASA.  Is that5

correct?6

MS. SEARS:  I spoke with Bryan7

McDermit, who took over for Jim Shabelski as8

the head of the Department of Engineering and9

Technical Services.10

MR. KEYS:  And you heard Mr.11

Afful's testimony that he spoke to someone12

else at D.C. WASA?13

MS. SEARS:  I did read through14

that and he said he spoke to friends at D.C.15

WASA.16

MR. KEYS:  But in any event, he17

apparently got a different opinion than you18

got?19

MS. SEARS:  I have the head of20

anybody below him.21

MR. KEYS:  Well, that's fine.  I22
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just want to say it's a different opinion.1

Okay.  Now, you maintain that what we have to2

have is a 4 foot horizontal separation.  Is3

that correct?4

MS. SEARS:  As was shown on our5

typical standard, yes.6

MR. KEYS:  Right.  Now, let me ask7

you, looking at the exhibit that we used in8

the September 19th hearing, it shows the9

placement of the lines beneath the surface.10

Your concern is with the sanitary sewer pipe.11

Is that it?12

MS. SEARS:  And the water.13

MR. KEYS:  And the water.  So it's14

the fact that they are vertically separated,15

but not horizontally separated.  Is that your16

concern?17

MS. SEARS:  Correct.18

MR. KEYS:  And your belief is that19

on the basis of that, that that permit20

application will be rejected?21

MS. SEARS:  I was simply stating22
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that the section you showed did not conform to1

the standard of D.C. WASA.2

MR. KEYS:  Are you saying that3

WASA would reject this configuration?4

MS. SEARS:  Per my discussions5

with Bryan McDermit, he said he would not6

accept anything with zero horizontal7

clearance.8

MR. KEYS:  If we move the sanitary9

sewer to this side of the manhole, would that10

change the circumstances?11

MS. SEARS:  It would change your12

cross section, but we could go into it a13

little further.  Based on --14

MR. KEYS:  Would it create --15

MS. SEARS:  -- that scale --16

MR. KEYS:  Would it create a 417

foot horizontal separation?18

MS. SEARS:  From water and sewer,19

but now we're looking at separation between20

storm drain and water and sewer.21

MR. KEYS:  But that's not what you22
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testified to.  You testified as a separation1

between the water and the sanitary sewer.2

MS. SEARS:  I was pointing out3

that that horizontal --4

MR. KEYS:  Are you saying that5

there is no configuration --6

MR. BROWN:  Mr. Chair, could she,7

please, be allowed to finish?8

CHAIRPERSON GRIFFIS:  Let her9

finish.  Let her finish the question.10

MS. SEARS:  I was merely pointing11

out that based on that one criteria of this12

section of water and sewer from D.C. WASA,13

that is not correctly shown on your exhibit.14

Without a proper dimensioning there for15

distance from sanitary and water to storm16

drain, I can't verify and confirm what that17

distance is, but that also does not appear to18

meet the section requirements as well.19

CHAIRPERSON GRIFFIS:  Okay.  20

MS. SEARS:  But I was merely21

pointing out the main water concern that would22
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affect the trees would be if that horizontal1

separation was met, you would have to expand2

beyond what you show right there.3

MR. KEYS:  And how would that, in4

your opinion, affect the trees?5

MS. SEARS:  Now, you are putting a6

utility within -- outside of the pavement in7

the area of the trees and you --8

MR. KEYS:  And how deep?9

MS. SEARS:  Do you want to tell me10

what utility you would or would not switch11

around?  I'm just merely pointing out that12

what you have presented to the Board and as13

part of your case is not correct.14

MR. KEYS:  What's the -- well, I15

shouldn't ask you your opinion of tree roots,16

but this is a conceptual plan.  Are you -- do17

you understand that?18

MS. SEARS:  As is the entire19

project.20

MR. KEYS:  Correct.  And the final21

plan wouldn't be delineated until we actually22
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have an application for this.  At which point,1

we would have to comply with whatever2

regulation was in effect at the time.3

MS. SEARS:  But I would think you4

would want to present at the time of this5

submittal what you plan to build, as what you6

keep promising you can do.  And I'm just7

merely going on what has been presented so8

far.9

MR. KEYS:  All right.  I've got no10

further questions.11

Mr. Milhous, have you been on the12

site?13

MR. MILHOUS:  Yes, I have.14

MR. KEYS:  How many times?15

MR. MILHOUS:  Once.16

MR. KEYS:  When was that?17

MR. MILHOUS:  I couldn't tell you18

without looking at my records.19

MR. KEYS:  How long did you stay?20

MR. MILHOUS:  30 minutes or so.21

MR. KEYS:  Did you take any soil22
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samples?1

MR. MILHOUS:  No.2

MR. KEYS:  Was it raining when you3

happened to be there?4

MR. MILHOUS:  No.5

MR. KEYS:  You have heard6

testimony in this case.  I think you have been7

here most of the days of hearings, have you8

not?9

MR. MILHOUS:  I believe so.10

MR. KEYS:  Have you heard11

testimony about sheet flows?12

MR. MILHOUS:  Yes.13

MR. KEYS:  Did you understand what14

sheet flows are?15

MR. MILHOUS:  Yes, I do.16

MR. KEYS:  What are sheet flows in17

your understanding?18

MR. MILHOUS:  Sheet flow is over19

the surface of the soil.20

MR. KEYS:  Which happens when, Mr.21

Milhous?22
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MR. MILHOUS:  When it rains.1

MR. KEYS:  Um-hum.2

MR. MILHOUS:  Or from irrigation.3

MR. KEYS:  Now, is sheet flow4

something different than the infiltration of5

water laterally than we are talking about with6

these diagrams that have been discussed today?7

MR. MILHOUS:  I'm sorry, could you8

repeat your question?9

MR. KEYS:  Oh, are sheet flows10

something different than the lateral11

infiltration of water that we have been12

talking about?13

MR. MILHOUS:  Yes.14

MR. KEYS:  You have testified15

that, in your view, sheet flows -- I'm sorry,16

lateral infiltration in water -- in soil only17

moves a few inches.  Is that correct?18

MR. MILHOUS:  No, I don't believe19

that's what I said and it's not my opinion.20

It's based on research done through many years21

on soils.22
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MR. KEYS:  Yes, but I think you1

just testified.2

MR. MILHOUS:  Water moves very3

little laterally as compared to downward.4

MR. KEYS:  If I'm not mistaken,5

you testified that it's only a few inches6

laterally and you said it might be as much as7

a foot.  Do you recall that?8

MR. MILHOUS:  I believe that was9

in response to the question about where the10

platform would cover the soil.  And yes, in11

that case, I think the water would move just12

a few inches and perhaps a foot or so in.13

MR. KEYS:  Does slope affect14

lateral movement of water?15

MR. MILHOUS:  It depends.16

MR. KEYS:  Could you expand on17

that?18

MR. MILHOUS:  Slope affects the19

movement of water over the surface, but it20

does not affect the movement of water through21

the soil.22
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MR. KEYS:  If water moves over the1

surface, and I'm talking now about sheet2

flows, wouldn't it eventually begin to move3

through the soil?4

MR. MILHOUS:  Yes.5

MR. KEYS:  Many of the areas that6

we have talked about using piers are on7

slopes.  Wouldn't sheet flow in the instance8

of heavy rain have a tendency to move further9

than the lateral infiltration of rain normally10

on level ground, excuse me?11

MR. MILHOUS:  Could you repeat12

that, please?13

MR. KEYS:  All right.  If you look14

at the areas in which we have piers and sloped15

ground, would you expect that sheet flows of16

water would move further than the lateral17

infiltration of water that we have been18

talking about in charts like this?19

In other words, you said that20

water only moves laterally beneath the surface21

a few inches, perhaps a foot.  Would you22
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expect sheet flows to move further?1

MR. MILHOUS:  Not much further,2

no.3

MR. KEYS:  Thank you.  No further4

questions of Mr. Milhous.5

CHAIRPERSON GRIFFIS:  Very well.6

Thank you very much.  Any questions,7

questions?  Sold.  We're ready for final8

statements.9

MR. BRODSKY:  Good afternoon, Mr.10

Chairman and Members of the Board.  For those11

of you who don't remember many months and over12

a year ago, my name is Mark Brodsky.  I13

represent the Chain Bridge Road Citizens for14

Responsible Growth, a proponent of the15

applicant's application and a group made up of16

neighbors.17

I have not had an opportunity, nor18

did we exercise our right to cross examine any19

witnesses, and I would just like to read a20

statement into the record that represents my21

client's views with respect to the proceedings22
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that have been held thus far.1

In 1999, the Chain Bridge2

Road/University Terrace Preservation Committee3

caused the Zoning Commission to raise the bar4

for development in their neighborhood by5

opposing a tree overlay and larger minimum lot6

sizes.  The applicant, with Herculean effort,7

has sought to comply with those more8

restrictive rules.9

As he gets closer to the goal10

line, the committee apparently regrets that11

they didn't cause the Zoning Commission to12

raise the development bar even higher.  Having13

failed to do that, the committee would14

apparently now like the Board to change the15

rules of the game while it is being played.16

Happily, we live in a country17

where all parties appearing before tribunals,18

boards and agencies are required to know the19

rules of the game before it starts.  More20

importantly, the rules must be clear and21

subject to objective interpretation and not22
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result in decisions that are arbitrary and1

capricious.2

In that regard, yesterday's3

Washington Post article about this case is4

revealing.  A prominent member of the Chain5

Bridge Road/University Terrace Preservation6

Committee is quoted as saying that her7

standard for the building of 13 houses on this8

site would be respectful of the land.9

Of course, her position is not a10

legally sufficient standard, nor was it one11

that was articulated here, but it's12

informative with respect to what the real13

objections of the committee are to this14

application.15

Bernie Gewirz, a client and member16

of our group also quoted in the same article,17

got it right.  Whenever a proposal to build a18

new home in the neighborhood is considered by19

the committee, he lives in the neighborhood by20

the way, their unstated position is "I have21

got mine and keep other people out."22
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If the committee and the ANC could1

have looked at this application and evaluated2

and critiqued it objectively, rather than3

attempt to derail it, they might have come to4

the conclusion that the site they seem to care5

so deeply about will be developed and will be6

better developed by someone with the7

experience, judgment, taste and, yes, the8

money to do it the right way without regard to9

the vagaries of the real estate market.10

In closing, we were struck by the11

arrogance of the July 18th testimony of the12

committee's architect, Mr. Nyman, who13

pontificated that "This was a high-density,14

high-end deal that benefits only the15

developer."16

Didn't he forget the fortunate new17

homeowners whom, if the Board approves this18

application, will become Ms. Gates'19

constituents, D.C. taxpayers and will be20

privileged to enjoy raising their families and21

living in beautiful new homes in a wonderful22
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neighborhood?  Thank you.1

CHAIRPERSON GRIFFIS:  Thank you2

very much.  Was this in the Post?3

MR. BRODSKY:  Yes.4

CHAIRPERSON GRIFFIS:  Indeed.5

MR. BRODSKY:  Yes.6

CHAIRPERSON GRIFFIS:  Okay.  Well,7

now that he has availed himself with a little8

statement, is there any, I don't know,9

questions from the Board?10

Thank you very much, Mr. Brodsky.11

If there's no questions then, let's move12

ahead.  Let me ask everyone's indulgence.13

It's just 3:40.  How long do you have for14

closings, need?15

MR. KEYS:  10 minutes.16

CHAIRPERSON GRIFFIS:  10 minutes?17

If the gentleman is still present, we'll let18

him have 90 seconds to put his statement on19

the record.  Let's go.20

MR. McGRATH:  Thank you, Mr.21

Chairman.22
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CHAIRPERSON GRIFFIS:  Good.  You1

just need to state your name and address for2

the record.3

MR. McGRATH:  My name is Jim4

McGrath.  I am chairman of TENAC, which is the5

D.C. Tenants Advocacy Coalition.  We represent6

all who live in rental housing in the city and7

that includes, approximately, two-thirds of8

the city's population.9

CHAIRPERSON GRIFFIS:  Indeed.10

MR. McGRATH:  I'm taking a quick11

look back to 1998, Mr. Chairman.  I'm taking12

a look at the 1700 Block of M Street, N.W.13

I'm looking at a 20 unit apartment building14

there.15

I'm looking at slow liquidation of16

the tenants in that building resulting in 1817

people losing the roof over their heads, the18

final two being evicted, their meager19

possessions put out on the street and TENAC20

out of its meager treasury renting a U-Haul21

and putting them into storage for a month.22
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I'm looking at Mr. Bender and his1

gloating attorney thereby, thereafter, put a2

padlock on that building.3

CHAIRPERSON GRIFFIS:  Does this4

have anything to do with the application we5

have before us?6

MR. McGRATH:  Yes, it does.  I7

think it has everything to do with the8

credibility and integrity of this applicant.9

That building has remained vacant in the wake10

of the deprivation of housing for 20 people11

for eight years as an eyesore, boarded up12

building.13

CHAIRPERSON GRIFFIS:  This is the14

M Street property?15

MR. McGRATH:  Yes, the M Street16

property.17

CHAIRPERSON GRIFFIS:  You know18

that's not a subject in this application?19

MR. McGRATH:  Well, it goes to the20

question of, I believe, integrity and purpose.21

If he is capable of performing that way in a22
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key city block, a downtown block, how can we1

be sure that he will have the kind of2

integrity to carry out the proposal that he is3

talking about in the Palisades?  His record4

there is very illustrative of what we think is5

totally wrong with this kind of development of6

the city.7

The Washington Post article8

concludes with the idea that in this case that9

if you challenge this applicant, you get hit10

with a lawsuit.  Well, I have been threatened11

with lawsuits many times, and I will tell you12

right now they don't intimidate me and I hope13

they don't intimidate you.14

What the hell are we coming to?15

Is this a kind of legal terrorism or16

something?  My way or a lawsuit?  I hope you17

are not intimidated, Mr. Chairman, and I hope18

you deny this applicant and I thank you very19

much, and I hope I'm within my 90 seconds.20

CHAIRPERSON GRIFFIS:  Thank you21

very much.  Appreciate it.  My smile is only22
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that we get appealed all the time, which is1

analogous to being sued.  In fact, I was just2

subpoenaed last week.  But, nonetheless, that3

is neither here nor there on this case.4

If we're ready then, unless others5

had questions of Mr. McGrath, TENAC, we do6

appreciate it.  Thank you for bringing that to7

our attention and let's move ahead then.8

MR. KEYS:  Thank you, Mr.9

Chairman, Members of the Board.  I am going to10

abbreviate this, because you are by now as11

acquainted with this site as I am and the many12

pleadings.  In fact, more acquainted, because13

I came into this case, as you know, rather14

late in the day.15

Basically, I want to run through16

the brief analysis of the relief sought under17

2516, and then switch quickly into how that18

ties into how I think you need to view the19

overlay requirements in assessing what we have20

done with this or propose to do with this21

site.22
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We are requesting 13 single-family1

homes on theoretical lots and also the ability2

to reduce roadways to a, in some cases, 12 to3

16 foot requirement, 20 where we can, in an4

effort to preserve the existing trees and to5

do as least change to the natural condition of6

the site as possible.7

In order to do that, we have8

designed lots that comply in all respects with9

the dimensional requirements of 2516(a)10

through (d) and we have complied with the need11

for that roadway, that interior roadway, to be12

outside of those lots.  And that has been13

approved by both the Fire Marshal and DDOT.14

2516.9 imports standards that are15

very, very similar to the special exception16

standards of 3104.1, and what we want to do is17

to demonstrate.  We think the evidence shows18

that this development is consistent with the19

style and quality of Chain Bridge Road20

properties in general.  It will have no21

adverse impact on neighboring properties in22
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terms of its treatment of storm water1

management, traffic, density, landscaping,2

etcetera.3

Now, at the same time we attempt4

to demonstrate compliance with the theoretical5

lot subdivision requirements.  We're also6

being held to the standard of meeting the7

Chain Bridge Road/University Terrace Overlay8

requirements.9

And I want to take a moment just10

to remind you of the purpose of that overlay.11

It is to preserve natural topography and12

mature trees, to prevent significant impact on13

adjacent park land, to limit ground coverage14

of new construction, so as to be compatible15

with existing neighborhoods and to establish16

a minimum lot size and avoid adverse impact on17

existing infrastructure.18

We think that the proposals that19

you have heard, the extensive planning that20

has been done, the revised landscaping plan go21

a long way to meeting these requirements.22
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I think it's important to note1

that we have in almost every instance either2

exceeded the minimums in terms of lot size, we3

have exceeded the minimums or stayed below the4

minimums in terms of lot occupancy and have5

minimized impervious surface coverage.6

Actually, we're reporting 447

percent impervious surface coverage, but that8

really ignores the fact, and it's a fact that9

I think has been lost in this hearing, that10

two of the buildings that we are proposing are11

on Lot 4 and Lot F have green roofs, but we12

have acted as though those green roofs were13

impervious surfaces.  This is one of the ways14

in which the site has been over-designed for15

its actual uses.16

I am concerned about how the Board17

is going to look at 1568.1.  I think this is18

kind of critical to the application, and I19

wanted to start by making sure we understand20

what this property consists of.21

As indicated in the original22
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application, and I think it might be useful if1

you use your June book, there is a boundary2

survey of the property.  It's the very first3

item in the June 30th book.  It's called4

"Boundary Survey."5

That boundary survey shows the6

constituent components in the land records of7

what constitutes the land that is subject to8

this application and it's, approximately,9

143,000 square feet.  It consists of three10

parcels of varying size, Parcel 1263, Parcel11

12293 and Parcel 12294, and this odd little12

rectangle, Lot 827.13

And people have looked at that and14

come to very different conclusions, and I15

should say in fairness it's not always clear16

when one speaks of lots, pieces of land,17

exactly what you're referring to, but I'm18

going to try and sort through some of this19

confusion.20

Lot 827 is a tax lot.  Lot 822,21

which is the combination of all three of these22
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parcels, is also a tax lot.  It has no1

significance in terms of land records.  It has2

no significance in terms of zoning or zoning3

analysis.4

This land, and I don't know how5

long it has stayed in this configuration, I6

suppose I could have examined vesting deeds,7

but this land is unsubdivided land.  It may go8

back 100 years.  It may go back 150 years or9

it could be just 50 years, but the point is as10

far as the city is concerned, these do not11

exist as record lots.  These also are,12

therefore, not buildable lots.13

So when I go to look at section14

1568.1, the first question that came to my15

mind is how do you apply this section and the16

information that follows from that section?17

And I take my cue from the preamble and the18

1568.1 really talks about the process of19

construction, the process of subdivision as20

the predicate before you do any analysis.21

And I think that the reality here22
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is, the instruction or the logic of this is,1

you have got to do a zoning analysis.  You2

have got to create buildable lots in order to3

understand the application of these4

regulations.5

If you don't, you have the6

following anomalous consequence.  When you7

look at (b), and I think (b) is the one at8

issue, how do you deal with the larger trees?9

We're allowed to remove three, but as Mr.10

Eutsler said --11

MR. EUTSLER:  Eutsler.12

MR. KEYS:  -- it's per lot.  And13

under his view, and he has several views, Lot14

827 you could remove three very large trees.15

Lot 827 is 1,700 square feet.  Lot 822, which16

is the balance of the site, which is over17

140,000 square feet, almost 100 times larger18

than Lot 827, he would maintain that the19

regulations require that you can only do three20

trees from that parcel.21

And I would submit to you that's22
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an absurd result, because what it's saying is1

that if you're dealing with unsubdivided land,2

the larger the parcel, the fewer trees could3

be legally and lawfully removed from it.  But4

if you had smaller parcels with the same land5

area, you could remove more trees.  That is6

not a palatable suggestion in the context of7

unsubdivided land.8

This is an odd case.  It's an odd9

case, because you're being presented with10

predevelopment land, but yet being asked to11

apply regulations to it that presume the12

ability to develop.13

And my suggestion to you is that14

in looking at these regulations, and for the15

purpose of not reaching an absurd result,16

because I think basic canons of statutory17

construction say that when a regulation admits18

of ambiguity, that those who construe it ought19

to construe it to achieve a reasonable result,20

you're not stuck with the absurdity of saying21

Lot 827 has the same value in terms of tree22
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coverage and tree protection as does a lot 1001

times its size.2

And to that, I would suggest that3

you have the latitude in your judgment to take4

a look at the applicant's proposal, and I5

would ask you to flip now to the "All Trees"6

exhibit, which shows the trees to be taken.7

There are nine trees.  They are identified in8

blue and if you look at their occurrence in9

relation to the underlying theoretical lots10

we're proposing, those nine trees fall within11

the thresholds.12

No more than three are being taken13

from any lot, and I think that reference to14

buildable lot is the relevant one, because if15

you were examining --16

MR. BROWN:  Mr. Chairman, I17

object, because Mr. Keys -- and I understand18

how he is trying to proceed, but he is19

entering an entirely new theory to the20

underlying application and development here.21

I mean, we proceeded for 18 months under what22
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I -- the four lot scenario, four times three,1

and he is now talking in terms of a 13 lot2

scenario.3

Closing argument is not the time4

when you change the conversation or the legal5

standard.  I mean, quite frankly, he didn't --6

and it occurred long before he was involved.7

He didn't meet the standard that they set for8

themselves, and now he is trying to change the9

standard at this late point, and I don't think10

that's an appropriate use of the Board's time11

and our resources here.12

I mean, this is not -- it has13

never been a 13 lot scenario.  I mean, we14

question whether it's a four lot scenario, but15

it certainly has never been couched in terms16

of 13 lots.  And having --17

CHAIRPERSON GRIFFIS:  I18

understand.19

MR. BROWN:  And we raise that20

issue and then closing the proceedings I think21

is inappropriate from the fairness perspective22
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and certainly too late to take that new1

approach.2

MR. KEYS:  I'm simply suggesting3

that the Board has an option in how it chooses4

to view this.5

CHAIRPERSON GRIFFIS:  Right.6

MR. KEYS:  And how it chooses to7

apply the regulations to this.8

CHAIRPERSON GRIFFIS:  I think9

we'll move ahead with this and, hopefully, he10

will move on to other substantive elements in11

the application, but the basic elements here12

are the fact that the number of trees and the13

actual trees being removed that have been14

consistent through or fairly consistent from15

the June submission hasn't changed.16

And how they are addressing how17

they have calculated that, they will have a18

little bit of latitude in terms of 1568.1(b),19

because it has always fallen under that.  I20

don't think that we're being asked.  Well,21

there it is.  So I don't think --22
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MR. BROWN:  I think you are being1

-- the same trees are at issue, at least2

basically, the 9, 10 trees.3

CHAIRPERSON GRIFFIS:  Right.4

MR. BROWN:  And then the question5

is allocating those under the regulations over6

what lots.  Quite frankly, the applicant7

didn't meet the four lot standard that his8

application is based on.  I think, quite9

frankly, a better standard is the two lot, but10

even their own standard of four lots, which11

they adopted and they pursued, they don't meet12

that.13

You don't see the trees allocated14

among those four parcels, three a piece.  Now15

to come in and say, well, what we really16

should be doing is 13 lots, I mean, I just --17

it's the applicant's application.  They made18

it.  They submitted it and to change the19

nature of the application and the method of20

calculating now is inappropriate.21

CHAIRPERSON GRIFFIS:  Right, but22
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we're also not being posed the question of1

whether that interpretation and reading of the2

regulation is correct or not.  We have an3

application for the approval of the special4

exception under that overlay.  It is not in an5

appeal mode of which we're going to see how to6

interpret the regulations.7

MR. BROWN:  But I think, also,8

that the Board -- and they can't approach this9

application without addressing the overlay on10

two fronts.  One, its impact and compliance11

with it, which is the issue we're focusing12

here on, and then also under the special13

exception test, the standards and impact that14

may be unique under the overlay and the15

overlay area.16

So if the applicant doesn't meet17

the overlay tree restrictions as an initial18

matter, I don't see that there is any reason19

why this Board should or could approve this20

application.  I mean, the Board can't approve21

an application that it knows is not in22
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compliance with the regulations.  And, now,1

quite frankly, the applicant is admitting that2

under their scenario, their view --3

MR. KEYS:  Please, don't put words4

in the applicant's mouth.5

MR. BROWN:  Well, but, again, they6

proceeded on the four lot scenario until this7

very moment, and are now saying that that's8

not the right standard and they are not doing9

that as an academic exercise.  They are doing10

that because they have discovered or it has11

been pointed out to them that they don't12

comply with their own standard, so they are13

attempting to change the standard.  I mean --14

CHAIRPERSON GRIFFIS:  Yes,15

comments?16

VICE CHAIR MILLER:  I just think17

that's something that can be addressed in18

proposed findings and conclusions of law,19

because I think that it's not uncommon in a20

case for legal theories to change somewhat and21

evolve, and I think this is an interpretation22
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of the regulation.1

And the first I have been focusing2

on it was when Mr. Eutsler brought up the3

question in his testimony.  So I think we4

could just hear the closing and then this is5

a legal question, and then Mr. Brown can6

address that in proposed findings and7

conclusions of law.8

MR. BROWN:  Well, can I just put9

in one last thing?  Again, I don't want to10

belabor this, but throughout the testimony of11

Mr. Andrulis and others in direct and then on12

the rebuttal, they have been quite adamant13

that they were removing 9 or 10 trees and14

based on our having four lots with three trees15

a piece authorized were under that, the cap of16

12, and they have banged that drum repeatedly17

to show compliance with the overlay.18

Now, we're not doing that anymore.19

We're saying that no, it's not.  It's not that20

standard.  It's a different standard.  So I21

just want to -- and, again, certainly, it's22
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going to be addressed in findings of fact and1

conclusions of law we present, but I just want2

to alert the Board and I just don't think it's3

an appropriate venue at this moment, closing4

arguments, to change the theory of your case.5

CHAIRPERSON GRIFFIS:  Right.6

MR. BROWN:  And that's a7

substantial change because, again, we're8

looking.  We have all adopted, basically, a 129

tree standard and we may disagree on whether10

they meet it, but we have gone from a 12 tree11

standard to, under Mr. Keys' scenario, 3912

trees.13

CHAIRPERSON GRIFFIS:  Right.14

MR. BROWN:  I mean, they are not15

even remotely related.16

CHAIRPERSON GRIFFIS:  Right.17

MR. BROWN:  I mean, a completely18

different standard and scenario.  So again --19

CHAIRPERSON GRIFFIS:  I guess20

again in comment though, I end up at a21

different point saying that --22
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MR. KEYS:  That's right.1

CHAIRPERSON GRIFFIS:  -- you're2

absolutely right that that theory has changed,3

but the substance and the material facts4

haven't changed either.  So I'm not sure why.5

The appropriateness, I tend to begin to agree,6

but to throw it all out at this point when we7

have an opportunity for it to be addressed by8

all those in their findings and conclusions,9

I think we should just move ahead, because10

it's a different view.11

MR. BROWN:  Well, I would think12

moving on would be the best.13

CHAIRPERSON GRIFFIS:  Right.14

MR. BROWN:  Without any further15

discussion on the part of Mr. Keys on the16

subject, because it's really -- it's outside17

the scope of where we're at.  And, certainly,18

it's at odds with his case.  I mean, his19

application and he inherited, but he inherited20

good, bad and indifferent.21

CHAIRPERSON GRIFFIS:  Right.22
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MR. BROWN:  That's his case and1

it's a different scenario that he is --2

CHAIRPERSON GRIFFIS:  Yes.3

MR. BROWN:  -- discussing.4

MR. KEYS:  It's not at all at odds5

with the case presented.6

CHAIRPERSON GRIFFIS:  Right.7

MR. KEYS:  The Board's task is to8

apply the facts as they see them to the9

regulations.  I'm simply suggesting that there10

is another way that you can apply these facts11

and still create what we hope is a positive12

project.  We're changing nothing about the13

proposal.14

It's just that when you look at15

the term "lot," I think you lose -- there is16

no measuring stick unless you look at a17

buildable circumstance.  We're asking for a18

single subdivided lot with 13 theoretical lots19

inside of it.20

MR. BROWN:  Mr. Chairman, one last21

point.  I mean, Mr. Keys wants to have it both22
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ways.  He is talking about -- in his original1

case, one of his four lots was 827, the little2

1,700 square foot deal, and he was more than3

glad to take his three trees from that.4

And, now, he is saying that's5

really not an appropriate standard.  8276

shouldn't count.  Let's do some other7

measuring standards.  So you can't have it8

both ways.  And, again, he is changing the9

standard --10

CHAIRPERSON GRIFFIS:  Right.11

MR. BROWN:  -- to apply to the12

facts.  It makes a big difference.13

CHAIRPERSON GRIFFIS:  I don't14

disagree that there's different ways of15

calculating it and that has been offered to16

us.17

However, I still go back to the18

fundamental aspect that the material facts19

haven't changed.  And so I think what we're20

going to have to deal with is that theories21

which will come in, but it's not as if today22
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they went from nine trees to now asking to1

remove 39 trees outside of the 13 lots2

calculations, whether that is correct or not.3

So I think it's advantageous for4

us to move ahead and gather, we have the old5

theory, we have a new theory, and let's put it6

together and move ahead.  Any concerns with7

that?8

VICE CHAIR MILLER:  No.  I just9

want to say, I mean, it sounds like Mr. Keys10

said that this is an ambiguous regulation, so11

I would expect that he would argue it one way12

and, Mr. Brown, you would then give us13

arguments to interpret it another way.14

MR. BROWN:  And that's fine.15

VICE CHAIR MILLER:  But not today.16

MR. BROWN:  But the time to do17

that is not in closing arguments.  I mean,18

notwithstanding how hard I'm trying to get19

this issue before the Board, I'm limited in my20

ability to do so, having a lot arisen in21

closing arguments.  I can't submit a legal22
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brief as part of my findings of fact and1

conclusions of law.2

So, I mean, I think it's leading3

us down just yet another tangent that doesn't4

help us conclude this matter, and I just urge5

that we move on.6

CHAIRPERSON GRIFFIS:  Absolutely.7

I think, obviously, we'll have some -- you8

have some flexibility in terms of your9

findings and conclusions in addressing10

elements that have come up in this case.11

Okay.  With that, Mr. Keys, I think you12

understand.13

MR. KEYS:  Yes.14

CHAIRPERSON GRIFFIS:  Just15

continue on.16

MR. KEYS:  Further, with respect17

to the standards of 2516, we need to18

demonstrate, and I think we have, that the19

development is consistent in the context of20

the residential growth on Chain Bridge Road.21

We are filling in the consistent pattern of22
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residential development along Chain Bridge1

Road on the west side.2

And I think that, in particular,3

there were four interrelated sets of4

information that were educed and prepared by5

the applicant and presented that really show6

what Chain Bridge Road really looks like.  And7

I think that is both the photographic evidence8

of the situation of houses along Chain Bridge9

Road.10

It's the reality of the clustering11

of homes immediately to the south, and I think12

one of the exhibits that we prepared showed in13

a rather striking form how similar the14

clustering of houses to the south of this site15

is to the houses within this site.  And in16

that context, it was important also to look at17

the spacing of homes along Chain Bridge Road.18

We provided an exhibit that shows19

the reality if you looked 550 feet down Chain20

Bridge Road, you look at the 550 feet that21

this site occupies, and then looked at another22
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550 feet north along Chain Bridge Road, that1

there was a consistent spacing among the2

houses that fronted and it was oddly similar,3

that the rhythm of houses works.4

There has been evidence produced5

about lot size, and I think it was terribly6

important to note that the median lot size,7

that is where half the houses are compared to8

-- where 50 percent above and 50 percent9

below, that median level puts the project at--10

the project's median lot size is 9,500.  The11

median lot size for the area is 14,000.12

In terms of building area, that's13

the total area of the buildings, the median14

for the area is 5,600, but the building area15

for the project is 6,700.  These numbers16

suggest that we're not that different from the17

products and the very large homes that already18

exist in this area.  And we have noted, and19

I'm not going to belabor the point, but the20

post-1999 development represents even larger21

homes being constructed on Chain Bridge Road.22



313

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

One of the areas that relates to1

density is the question of infrastructure2

impacts and I think the main infrastructure3

impact that is germane to this case is traffic4

and the flow of vehicles into and off this5

site.  I believe that any concerns about site6

lines within the site over the main driveway7

have been alleviated by the testimony of Mr.8

Andrulis and Mr. George as to the real9

significance of elevations and distances on10

that driveway.11

And I think Mr. George's testimony12

about Chain Bridge Road paints Chain Bridge13

Road as a very different street from what you14

are used to dealing with and I'm used to15

dealing with.  I have not seen a street with16

traffic volumes as low as this.  This is a17

unique road and it's a road that I think can18

accommodate this development and accommodate19

the movement of vehicles into and from this20

development.21

I think the issue of familiarity22
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and the volume of local traffic is also a1

terribly important consideration, and DDOT has2

the ability and will, I'm certain, exercise it3

if traffic conditions warrant that the same4

measures that have been adopted on the north5

end of Chain Bridge Road would be adopted in6

the vicinity of this site.  That is advisory7

speed limits, emplacement of more mirrors or8

caution signs about hidden driveways.9

There is a real absence of10

testimony in this case about adverse impacts11

on neighboring property, and I think that is12

interesting, because it rings both to the13

standards for approving this as a special14

exception and the direct standards of 2516.15

Right now, there are adverse16

impacts and I think the neighbors testified at17

great length to the fact that surface water18

flows into the swale that constitutes this19

drainage area, erode backyards and create real20

problems for them.  And I think that they21

would and should welcome the introduction of22



315

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

a sophisticated, comprehensive storm water1

management system that is going to cut the2

actual flow of water from this site and handle3

not only the storm water that is generated by4

the impervious surfaces, but also provide5

significant improvements and enhancements6

along the perimeters of this site with the7

emplacement of French drains, with the8

emplacement of check dams.9

All of this testimony goes to10

suggest that this site, in handling the runoff11

from this 3.5 acre site, is a positive benefit12

in this community.13

Mr. Afful testified to the fact14

that -- and he has gone a great deal beyond15

what you're used to seeing.  He actually has16

elaborated a redundant, over-designed system17

that provides far more capacity and far more18

quality and quantity control than required by19

the Watershed Protection Division.20

Much of this case has turned on21

tree preservation and landscaping, and I want22
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to emphasize the focus has been entirely on1

trees removed, but I think it's equally2

important for you and consistent with the3

purposes of the Chain Bridge/University4

Terrace Overlay to recognize that we are5

retaining significant trees.6

I have never seen an application7

that has gone to the detail of examining the8

context, the health, the temporary and the9

permanent disturbance for each tree on the10

site.  Yes, we are removing nine trees larger11

than 38 inches, but we're retaining 48.  Yes,12

we're removing 18 trees in the range of 12 to13

38 inches in circumference, but we're14

retaining 59.15

As you look at the site plans on16

this, what must strike you is the fact that17

much of the existing perimeter foliage along18

roadways, Chain Bridge Road and also the main19

drive are being preserved and, in conjunction20

with the landscape plan, being enhanced.21

And I want to mention that22
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landscape plan, because I think that's one of1

the ways in which the applicant has shown its2

willingness to interact with suggestions and3

make improvements.  And the landscape plan4

that was submitted to the Board in June5

represents an enhancement that reflects the6

notions of a natural landscape with minimal7

disturbance and with a focus on long-term8

woodland restoration.9

I am not going to go into the -- I10

think you have heard enough detail about11

construction methodology.  All I wish to add12

is that, and without stretching the pun too13

far, I think the reality is that the actuality14

of the boring technology that we propose for15

this site really and truly undercut much of16

the opposition with respect to trees.17

We are, by using this and applying18

it on this site, able to make substantial19

infrastructure improvements, substantial20

utility and storm water improvements and, yet,21

at the same time avoid damage to significant22
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trees, which we're as interested and as1

anxious to preserve as the neighborhood.2

And we would encourage the Board3

in drafting an order, if the Board determines4

to approve this application, to put the5

applicant to the test and establish standards,6

establish measuring points, establish a system7

of referrals, bring us back to the Board to8

establish compliance in how we use these9

construction techniques.10

I think the applicant is serious11

about complying and I think if the Board can12

find ways that will make enforcement easy, we13

will certainly be amenable, and I'm sure ANC-14

3D and the neighbors will be vigilant in15

observing our conduct in that regard.16

I think that you have before you17

enough information, if you can sift through18

the chaff to find the wheat here to conclude19

that the applicant is entitled to receive a20

special exception approval for the 13 lots and21

to be granted the variance on the -- not the22
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variance, but the deviation in the roadway1

width to accommodate its tree preservation2

plan.3

I thank the Board for its4

indulgence with all of the twists and turns5

this application has taken.  Thank you.6

CHAIRPERSON GRIFFIS:  Thank you7

very much.  With that then, I think we just8

need to set a date for a decision making on9

this.  I have one just follow-up question.10

You indicated that the Board11

should or perhaps could look at compliance12

conditions, but you haven't put any conditions13

forward.  Are you in agreement with --14

MR. KEYS:  No, I haven't, but I15

assume that if the opportunity came for16

proposed findings of fact and conclusions of17

law, we could probably come up with some ideas18

that the Board might in its deliberation19

consider.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. KEYS:  And as complex as this22
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case is, I think you understand that putting1

together proposed findings and conclusions of2

law will probably take a little longer than3

the normal case.4

CHAIRPERSON GRIFFIS:  Right.  Can5

you have them in by Friday?6

MR. KEYS:  I was thinking perhaps7

Monday.8

CHAIRPERSON GRIFFIS:  Good.9

MR. BROWN:  Mr. Chairman, were you10

planning on having the --11

CHAIRPERSON GRIFFIS:  Is your mike12

on?  Sorry.13

MR. BROWN:  Were you planning on14

having the proposed findings and conclusions15

of law in before you have your Public Meeting16

to decide the case?17

CHAIRPERSON GRIFFIS:  Absolutely.18

MR. BROWN:  Okay.19

CHAIRPERSON GRIFFIS:  Yes?  Let's20

assess.  I don't have anything else.  Board21

Members, I'm asking this of you, any other22
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additional information that we would keep the1

record open for?  Unless you're aware, I think2

we would move straight away into -- we can3

calculate back.4

I would set this for a decision5

making on the 5th of December.  That is our6

regular scheduled Public Meeting.  I think the7

best case would be to have findings and8

conclusions in that Wednesday, which is the9

29th.10

MR. KEYS:  Thanksgiving weekend?11

CHAIRPERSON GRIFFIS:  No, that's12

the week after Thanksgiving.  Thanksgiving13

would be Thursday the 23rd.  We would be14

having things in by Wednesday, 3:00 Wednesday15

on the 29th.  Does that work?16

MR. MOY:  No, that's good.  We17

have been trying to see if we can get things18

in by Tuesday, by Tuesday to help us19

facilitate the packages coming in.20

CHAIRPERSON GRIFFIS:  Oh, yes.  I21

mean, that --22
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MR. MOY:  But if you want to do1

Wednesday, that's fine, too, by the staff.2

CHAIRPERSON GRIFFIS:  No, the3

Tuesday.4

MR. MOY:  I think that's fine.5

CHAIRPERSON GRIFFIS:  The 28th.6

Any problems with that?  You know, I'm7

somewhat flexible if there is additional time8

that is needed.  It just will move it to the9

January decision making, so you can have, you10

know, three more weeks.11

MR. KEYS:  Mr. Chairman, I would12

prefer to have the time.  I mean, I see this13

as a very complex draft order to write.14

CHAIRPERSON GRIFFIS:  Okay.  I15

don't have any difficulty with that.16

MR. KEYS:  And I say that from the17

vantage point of I'm a little bit handicapped,18

because I missed the first four days of19

hearings in this matter.20

CHAIRPERSON GRIFFIS:  Right.  So21

there it is then.  It doesn't buy us that much22



323

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

more time in December, but we can move it in1

and have the submissions in on the -- I would2

have them in on the 19th then.3

MR. BROWN:  Of December?4

CHAIRPERSON GRIFFIS:  Does that5

work?  Yes.  Hold on a second.  Let me -- yes,6

I would do the 19th of December.  That's the7

Tuesday at 3:00.8

MR. BROWN:  Oh, and you decide on9

January 2nd?10

MR. MOY:  It would be January 9th.11

CHAIRPERSON GRIFFIS:  The 9th.12

MR. BROWN:  Okay.13

CHAIRPERSON GRIFFIS:  I was14

thinking it would be in that early because I15

can't imagine anyone is doing much in those16

last couple of weeks, and we're not going to17

get them.  I mean, we would be better off18

getting them that early with our time off in19

this room.  So if that doesn't complicate too20

much, yes.21

Good.  So it would be called on22
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the 9th of January.  Pardon me.  We have a1

case that we had scheduled to start at 10:302

that morning, so normally our course of action3

for a Special Public Meeting goes the entire4

morning.5

And what staff is indicating, what6

we have decided, that this would be the only7

decision on that morning and that way, we8

don't impact the schedule of the Public9

Hearing that will be called at 10:30.  I think10

an hour and a half may well be ample time for11

the Board's deliberation or at least we won't12

put extra cases on for a decision on that13

time, so as not to run into difficulties with14

the afternoon.15

MR. BROWN:  So on the 9th we're16

talking about 9:00 a.m. or 9:30?17

CHAIRPERSON GRIFFIS:  We'll call18

the Public Meeting at 9:00 on the 9th.19

MR. BROWN:  Okay.20

CHAIRPERSON GRIFFIS:  No smirks21

allowed.  Okay.  And you must all apologize to22
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me.  The arborist in the Office of Planning1

had indicated that they had a quick comment2

and I had indicated that I would allow them to3

address the Board and went straight into4

closings.5

I don't know if you have an6

additional submission into the record or is7

there a quick comment that we have missed that8

was important to be put on the record?9

MR. EUTSLER:  I'm not certain that10

they would be looked upon positively at this11

point, at this hour.12

CHAIRPERSON GRIFFIS:  As if.13

MR. EUTSLER:  So we'll hold.14

CHAIRPERSON GRIFFIS:  Very15

reasoned comment there.  Okay.  That being16

said, I think we have everything that we need.17

Any questions on procedures, submissions?18

Okay.19

Just for all clarity, of course,20

the ANC, the parties are allowed to -- the21

record is only open for that of findings and22
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conclusions, proposed draft orders and those1

will be submitted in.  There is, obviously, no2

opportunity to rebut or address any of those.3

Clearly, those are based on the facts that4

have been presented in this case and the legal5

reasoning behind those.6

With that, I don't think I need to7

say anything else, unless others have comment.8

Last comments, questions, clarifications,9

procedural questions?  Very well.10

Thank you all very much.  Happy11

Halloween to you all and we will possibly see12

you next year.  Indeed.13

(Whereupon, the Public Hearing was14

concluded at 4:26 p.m.)15
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