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P-ROGEEDI-NGS

10: 11 a. m
CHAI RPERSON GRI FFI S: | call to
order our Public Hearing. This is still the

31%" of COctober 2006 and again a very good
norning to all of you. My nane is GCeoff
Giffis, Chairperson. Joining ne today is Ms.
MIller, the Vice Chair. M. Etherly is also
joining us, a rather esteened Menber on the
Boar d. Representing the National Capital
Pl anni ng Conm ssion with us is M. Mnn and
representing the Zoning Comm ssion is M.
Par sons.

Copi es of today's hearing agenda
are avail able for you. If you need to | ook at
it, you mght want to question that you are in
the right roomor not. W have one case on
the schedule this norning. You should all be
here for that.

Attendant to that though, there
are several very inportant things. First of

all, I"'mgoing to ask that everyone turn off
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their cell phones, beepers, buzzers whatever
it is at this tine. There is two nmjor
reasons why we do that. O course, we do not
want to disrupt the testinony that's going to
be presented to the Board. But al so nost
I nportantly, we are being transmtted.

There are two ways in which
transm ssions are taking place in all of our
Public Hearings. First, there is a Court
Reporter, sitting on the floor to ny right,
who is creating the official transcript. W
are al so bei ng broadcast |ive onthe Ofice of
Zoning's website. So attendant to that, of
course, we ask that noise and decorumand all
noi se nmaki ng devi ces be turned off.

This is a continuation of a
hearing, so |I'm not going to go through al
t he procedures in our chronol ogy of such. W
are comng to the end of this Public Hearing
on Application 17309, so I'll dispense with
that, except to the fact to the nost inportant

aspects and that is, well, what is that
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actual l y?

| guess we'll get right into it.
We'll cut through all the rest of it.
Clearly, as | always say in our opening, the
Sunshi ne Act does require that we hold our
heari ngs and procedures i n the open and before
the public. W do enter into Executive
Session at tines. This is for purposes of
reviewing records and/or deliberating on
cases. That is in accordance with our rules,
regul ati ons and procedures. It's also in
accordance with the Sunshine Act.

W have set this date for this
continuation and | w Il adjust accordingly the
tinme and give everyone an update if we think
we're going to go well beyond our norning
session. But with that, let ne dispense and
just say a very good norning to Ms. Bail ey, on
nmy far left, whois wth the Ofice of Zoning,
M. My, who is with us, and wll return. W
al so have Attorney General on the dias wth

us.
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And | think I will go to ask if
there is anyone here present that wll be
addressing the Board today that was not
previously sworn in? | would ask that you
stand, at this tine. | s there anyone here
that's going to or potentially address the
Board that has not been sworn in previously?
Very well. [|f everyone has been sworn in, we
can conti nue on.

And, Ms. Bailey, if you are ready,
you can call the case.

M5. BAILEY: M. Chairman, Menbers
of the Board, to everyone, good norning. M.
Chai rman, as you know, this is a continuation.
Six hearings have been held on this
application. This is the seventh hearing and
It's the Application No. 17309 of Dorchester
Associ ations LLC, pursuant to 11 DCVR 3104. 1,
for a special exception under section 2516, to
all ow 13 detached single-famly dwellings on
a singl e subdi vided | ot, including approval of

two 16 foot w de roadways rather than 25 foot
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w de roadways, under section 2516(d). The
property is | ocated in the 2800 Bl ock of Chain
Bridge Road, NNW It is Zoned CBUT/R-1-A and
the square is 1425, Lot 827, Parcels 12/63,
12/ 293 and 12/ 294.

CHAl RPERSON R FFI S: Excel | ent .
As | look at this in a continuation, of
course, it is our anticipation that we wll
finish this today. W wll, obviously, then
set this for a decision naking, so this would
be the conclusion of our Public Hearings.

Let me just lay out the fact that
we have before us a notion. We al so have
addi tional information that has conme in that
we Wil need to address and then we woul d go
to, as we have set this date, the cross
exam nation of w tnesses that were presented
in the rebuttal subm ssions.

Let nme have everyone introduce
t hensel ves for the record before us, at this
time. I'll start on ny left.

MR. BROMN: Patrick Brown from
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G eenstein, DeLornme and Luchs on behalf of
Chai n Bri dge Road/ Uni versity Terrace
Preservation Conmttee in opposition.

M5. GATES: Alma Gates, Chair of
Advi sory Nei ghbor hood Comm ssi on 3D.

MR. KEYS: George Keys, Jordan and
Keys, representing Dorchester Associates LLC,
t he applicant.

CHAI RPERSON GRI FFI S: Excel | ent .

Thank you all very much. Let's nove right
into it. M. Brown, it's your notion, am |
correct?

MR. BROMN:  Yes, M. Chairnman.

CHAI RPERSON GRI FFI'S: Do you have
a brief address? Obviously, you don't need to
go through the whol e thing again. W have all
read it.

MR, BROAN:  Well, | wouldn't want
to do that, but | think the brief, which you
have all | know read, l|lays out very clearly
and starkly, one, and M. Keys in respondi ng

did not challenge the assertion that everyone
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knew that his filing was first and forenost
untinmely under any concept of the Board's
rules, which he is famliar with as well as
fundanental fairness to arrive at the hearing
with a filing of this magnitude.

Second, It in scope goes
substantially beyond, by their own adm ssi on,
rebuttal. And these circunstances were
unusual because of the break in the hearing
proceedi ngs. But certainly judging rebuttal
and the Board's experience, we never have
permtted this type of subm ssion or the type
of material would never have been possi bl e.

If you look at it and on its face,
the material being submtted and t he testi nony
that was given references in nunerous, if not
all the critical instances, docunents dated
Septenber 1, 2006, which, obviously, were
created |l ong after the Board cl osed the record
in this matter, except for at the concl usion
of the hearing for a witness |ist.

CHAI RPERSON CGRI FFI'S:  Well, there
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was no official closing of the record. The
record is still open. In fact, we're in
heari ngs.

MR. BROMN:  Yes, but for purposes
of and you had a dialogue in two occasions
with the applicant's then counsel where we
clearly closed the |oop, that the Board's
i nstructions were by Septenber 8"

CHAI RPERSON  GRI FFI S: Pl ease,
don't.

MR,  BROWN: That there would be
filing of the witness |ist only.

CHAI RPERSON GRI FFI S: Well, vyou
know, these things are not al ways predi ct abl e.
Let nme ask you, because | understand all that
and it's well-witten and decisive the
poi gnant i n your subm ssion, however, is there
nore information that you want to provide to
the Board for address of the rebuttal
testinony and evidence that cane in or are we
just purely on a procedural manner here?

MR BROM: Well, it goes --
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certainly, it involves a procedural manner
but the context is that the bal ance of these

proceedi ngs, which | tried to point out by a

measure of --

CHAl RPERSON (Rl FFI'S: Paper .

MR, BROWN: Well, but not just
paper, but -- because it's very hard to judge
m nut es. But these proceedings have been

all onwed to becone horribly unbal anced, which
I's fundanentally against the Board' s rules.
It's very clear that the proceedings --
subst anti vel vy, what t hat neans Iis the
appl i cant has had now several opportunities to
cone back and every tine kind of evolve their
pl an.

CHAl RPERSON GRI FFI'S: Yes.

MR BROMN: And, in fact, they did
make substantive changes to their plans.

CHAI RPERSON GRIFFI'S: Do you find
that the submssions, let's take the | ast
subm ssion that is of issue, the Septenber

19'", do you find that this was just kind of a
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changi ng of the paradigmin |egal theory and
design or were these el enents that addressed,
one, the Board's questions and/or the
opposi tion's concerns?

MR BROMN: Wll, they attenpted
to address concerns that had been raised, but
by changi ng their plans.

CHAI RPERSON GRI FFI S: Isn't that
part and parcel then of the process of which
we go through here?

MR. BROAN: Not in the context of
rebuttal. | don't believe that's the case.

CHAl RPERSON CRI FFI S: So after
their case in chief, there is no nore
opportunity to address any concerns that the
Board m ght bring up or that m ght conme up in
the opposition's presentation of the case,
because, chronologically, the opposition
presents their case after the applicant. So
in rebuttal it's not appropriate then to
address those el enents?

MR BROMN: It's perfectly
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appropriate to address those el enents. How
you do that and the scope of which you do that
and, in fact, pardon the vernacular, but
changi ng your story.

CHAI RPERSON CGRI FFI'S:  Sure.

MR, BROWN: There are new
construction techniques, new construction
met hods.

CHAI RPERSON CGRI FFI'S:  Sure.

MR, BROM: New information and
al nost every page of the transcript and the
filing.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR BROM: And it's a --

CHAl RPERSON GRI FFI S: So let ne
ask you then.

MR. BROMN: -- noving --

CHAI RPERSON CGRIFFI'S:  In that --

MR,  BROMN: You have created a
novi ng bl anket .

CHAl RPERSON CRI FFI S: I n doing

that, that's fundanentally enough for the
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Board to deny the application or just not to
take that informationin, so we're all working
on old information? There seens to be two
t hi ngs you are asking the Board to do.

MR. BROAN: Well, one, | think the
appropriate response woul d be to excl ude that
I nf ormati on.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BROMN: [t was untinely filed.

CHAI RPERSON (Rl FFI S: Let nme just
explore it quickly with you then.

MR. BROMN:  Yes.

CHAI RPERSON  GRI FFI S: | f we
excluded that information, where are we? |
mean, do we proceed then with the past, the
ol der information that didn't address sone of
the elenents? | nean, M. Parsons was quite
articulate in sone of the things he was
| ooking for. Sonme of those el enents address
that. Do we not allow that? | nean, who is
served if we follow that train?

MR, BROWN: One, the process and
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the fairness of that process is served.
Agai n, the Board, besides how you deci de any
particul ar case, and this Board has been quite
scrupulous, in this in ny experience over the
years, in mintaining fair and bal anced
proceedi ngs.

By virtue of being at the | ast
m nute --

CHAI RPERSON GRI FFI S: Thank vyou
for saying.

MR. BROAN: But | think having set
that benchmark, that's a standard that you
woul d want to continue to vindicate.

CHAl RPERSON GRI FFI'S:  Absol utel y.

MR. BROMN: And having -- and the
Board is a victimof this as well as the ot her
parties, but a docunent that clearly surprised
and went beyond your expectations that were
clearly established at the previous hearing
and faced with that, | think the Board's
responsibility to maintain the fairness of the

proceedings is to exclude it.
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If it's inproper, it's inproper
and shouldn't be there. Again, in the
context, the applicant bears the burden of
proof in this case.

CHAI RPERSON GRI FFI'S: No questi on.

MR. BROMWN: But that's not an open
I nvitation or an ongoing opportunity. They
have got to nake their case and it in the case
I n chief and can't take advantage, of whichis
really the Board's convenience in this case,
by rescheduling rebuttal, to cone back and to
get their story straight or to change their
pl ans and present -- and this is the chall enge
you have, you have created a noving target.

CHAI RPERSON CGRI FFI S: Yes. I
don't disagree.

MR. BROAN:  And then --

CHAl RPERSON CRI FFI S: l"m nore
concerned actually wth the anount of
I nformation that the Board needs to deci pher
and deliberate on, because when we are

finished with this Public Hearing, it's our
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now responsibility at a full record to nake a
j udi ci al deci si on. And that iIs ny
responsibility to make sure that, one, we have
all of the information that is required for us
to do that. And two, that we have it in a
manner of which is understandi ng and equal in
all of our perspectives.

So the presentation of it is good.
So at tinmes, |I'mcertain that we go off on
tangents, but it's only to ensure the fact
that we get enough information into it. What
| find that we're arguing here is procedure.
And | wll take full responsibility as,
obviously, | am charged to do to establish
whether there has been a fairness in
proceedi ngs or not.

But |'ve got to tell you, I'mnore
concerned with the fact that we are getting
the proper and adequate information to the
Board and t hat proper and adequate i nformati on
has to cone inthis form One, it's submitted

and then, two, it is available for cross. |
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do not see how we have noved beyond or away
fromthat in this case or in any other case,
for that matter.

So outside of any nore procedural
address as part of your notion, | would Iike
to nove on just to get reactions or rather
address from the other participants. W'
start with the ANC Ms. Gates also has a
written subm ssion addressi ng your notion, so
| don't think we're going to need a |lot nore
of it. Let ne goto the ANC, Ms. Gates.

Do you have comments on this?

M5. GATES: | do have comments on
this and I think those coments were expressed
in our letter of Septenber 25". | think M.
Brown --

CHAI RPERSON GRI FFI'S:  That's from
the ANC. |s that correct?

MS. GATES: Yep.

CHAI RPERSON CGRI FFI'S:  So t here was
a special neeting that was taken i nto account

to address this?
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M5. GATES: No, no. Once we have
voted on sonething, the <chair has the
di scretion.

CHAl RPERSON @RI FFI S: You' ve got
free reign?

M5. GATES: Well --

CHAl RPERSON @RI FFI S I see.
Ckay.

MS. GATES: "' m not asking that
t hey change. [|'m not nmaking a change to our
vote. |'msinply commenting on the procedure.

CHAI RPERSON QR FFI S: I
under st and. | under st and. But just to be

clear, your ANCinthe letter asserts that the
ANC believes that this Board, that our
standards appear to be in question, the
authority and integrity of this Board is

conprom sed. So that's the official opinion

of ANC- 3D.

M5. GATES: O the Chair.

CHAI RPERSON GRI FFI'S:  Well, that's
not what this letter says. But let's nove
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ahead. W have got a notion. Do you want to
address that?

M5. GATES: We would support M.
Brown's notion.

CHAl RPERSON GRI FFI'S:  \Way?

M5. GATES: Well, because it was
ny feeling that the testinony that was
presented went far beyond rebuttal testinony.
Wile | agree with you that it serves
everyone's best interest to have the nost
accurate information presented, allow ng an
applicant to cone in and conpletely change
their case based on the opposition's
presentation and in effect allow them the
opportunity to present a new case, is not the
way you have done things in the past.

CHAI RPERSON GRI FFI'S:  And you are
asserting you think that there was a new case
presented? Just to be clear.

MS. GATES: I n many cases, yes, |
do.

CHAI RPERSON GRI FFI'S:  Ckay. \What
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about the Septenber 19'", was that a new case
presentation?

M5. GATES: That's when the
rebuttal took place.

CHAI RPERSON GRI FFI'S:  Ri ght.

VS. GATES: That's what ' m

tal ki ng about.

CHAl RPERSON GRI FFI S: Ckay. And
what in this do you find is the new case
presentation?

M5. GATES: Well, | think we had
al nrost an entirely new presentation put on by
M. Afful. W had never heard from M.
George. He had put in a subm ssion, however,
he was | ed through testinony that was not in
hi s subm ssi on.

CHAl RPERSON GRI FFI S: | guess, |
don't under st and.

M5. GATES: W heard about --

CHAl RPERSON GRI FFI'S:  What can you
base that on?

MS. GATES: -- new engineering

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

22

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t echni ques.

CHAI RPERSON GRI FFI'S: Sure. Wi ch
wer e addressi ng what ?

M5. GATES. The way --

CHAl RPERSON @RI FFI S: They were
addressing not losing the trees when you are
putting in the storm water nmanagenent and
utilities, right? | guess what I'mtrying to
figure out is, in your opinion, what was new
about it? Wat's the fundanentally new case?
W had traffic. W had ingress/egress. W
had trip generations. W had the tree
preservati on. W have the lot. What ' s
changed fundanentally?

M5. GATES: Thi ngs have noved
around consi derably.

CHAl RPERSON GRI FFI S: Ckay. And
that you feel 1is not appropriate in a
proceedi ng before this Board?

M5. GATES: | feel what isn't
appropriate is when entirely new material is

i ntroduced in a rebuttal.
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CHAI RPERSON CGRI FFI'S:  Ckay.

M5. GATES: Also, | would comment
on the anmount of tinme allotted to that
heari ng.

CHAI RPERSON CGRI FFI'S:  Ckay. Which
woul d question the equitableness. Ckay.
Understood. M. Keys?

MR KEYS: M. Chairman, Menbers
of the Board, I will apol ogize for the size of

that set of rebuttal exhibits.

CHAI RPERSON GRI FFI S: It is all
your fault.

MR KEYS: But we -- | wll take
full responsibility. But | think it was

necessary for the witnesses to have sonethi ng
from which to speak and for the Board to be
aware of it. The vast mmjority of the
material, and | think if you |ook at the
appendi x that | attached to ny opposition to
the notion, | tried to show that it was
derived directly frommaterial that had been

put into the record prior to the July hearing
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and part of the applicant's original
subm ssi on

The tree studies, for exanple,
those were sinply enlargenents of the plans to
focus on the context of each individual tree.
That's not new information. It's sinply
displayed in an enlarged format to assist
I nterpretation.

CHAI RPERSON GRI FFI S: Was there
any newinformation submtted in the Septenber
19'", in your opinion?

MR KEYS: Yes, | think, there
was. | think the architect, in his assiduous
way, felt as though he wanted to correct the
building plans to show what he thought he
could do by shrinking basenent sizes to
facilitate tree preservation. And | think we
identified the five or six pages that show
di m ni shed basenents.

| don't think that's a material
change. | don't recall testinony attacking

the size of our basenents. Perhaps that's the
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only aspect of this project that hasn't been
att acked. The basenents aren't material in
any regard.

What we wanted to do was to show
and denonstrate that we are going to do
everything we can to nmake real our comm t nent
to make that Tree Preservation Pl an work. And
| think we introduced the necessary evidence
to establish that.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, KEYS: Now, to the extent that
any of that is a surprise, | think the Board
by all owi ng al nost a six week opportunity for
the applicant to | ook at that material, prior
to his cross exam nation, mtigates any harm
any unfairness or any i nbal ance. The Board is
not required to give equal tine. It's a
reasonabl e bal ance of tine.

CHAI RPERSON CGRI FFI'S:  Under st ood.

MR KEYS: And | think the
conplexity of this case and the burden on the

applicant suggests that you have done a good
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job in allocating tine.

CHAl RPERSON @RI FFI S: Thank you.
Last word, M. Brown.

MR, BROM: And procedure gives
rise to substance and by virtue of allow ng
what, | think, can be fairly described as
material that should have been part of --
either it's new or should have been part of
their case in chief, the procedure and the
substantive effect on the opposition and the
ANC and the Ofice of Planning as well, is
fairly substantial .

CHAI RPERSON CGRI FFI'S:  Yes.

MR. BROMWN: Because again, the way
the Board's procedures -- and structurally
they are set up to provide for the bal ance.
And an applicant nakes their presentation and
then the other parties, which is not just ny
clients, are entitled to respond in witing
and then at the hearing.

In this case, Dbecause we have

allowed the applicant to really nmake a very
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substantial substantive filing outside of the
normal procedural matters, all the other
parti es have been di sadvant aged trenendously.
| mean, the --

CHAI RPERSON CRI FFI S: The
di sadvant age only occurred at the subm ssi on.
It has now been cured, has it not, by this
hearing and the tine that's spent?

MR. BROMN: No, because --

CHAI RPERSON CGRI FFI'S: Then what is
It that you' re asking that would cure that?

MR, BROMN: Well, again, | think
the better practice that | would urge is that
t he Board ought to just exclude this material.
| nmean, it's certainly within the Board's
authority to regul ate the proceedi ngs and what
Is filed and when and by whom There was no
aut hori zation --

CHAI RPERSON GRI FFI'S: | under st and
t hat .

MR BROMN:. -- to fileit.

CHAI RPERSON CRIFFI'S:  Well, let's
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just say |'m beyond that.

MR. BROMN: If you --

CHAl RPERSON GRI FFI S: And now, |
want to get to a point where | can close the
record and actually deliberate it. Wat can
| do for you?

MR, BROAN: Al right.

CHAI RPERSON GRI FFI S: To get you
t here.

MR. BROAN:  And cross exani nation
Is, in ny experience and | think in the
Board's experience, no substitute for hearing
the kind of presentation, quite frankly, the
applicant has gotten to give nowthree tines.
And in that --

CHAI RPERSON RI FFI S: But you
indicated that there 1is not additional
i nformation, that you are |ooking for an
opportunity to put into the record.

MR BROMN: No.

CHAI RPERSON CGRI FFI S: But rather

that it's unfair.
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MR, BROMN: | did not say that. |
have said that the better practice is -- and
| don't think | went in the first instance to
| et the Board off the hook on the question of
striking or excluding the material, because
think that is the proper way to proceed.

In the absence of that, | think
fai rness, bal ance and the whol e nature of the
Board proceedings would require that beyond
the cross examnation that ny clients be
allowed to submt additional witten materi al .
And | think that's only fair given the bal ance
and nature of --

CHAI RPERSON GRI FFI S: What woul d
that witten material cover? Wat would it
addr ess?

MR, BROAN: It would address in an
affirmative way the -- what | euphem stically
call the rebuttal subm ssion.

CHAI RPERSON GRI FFI S: But what's
specifically init? | mean, in your notion,

you have i ndi cat ed one specific piece and t hat
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was the tree preservation issue, which you
call acritical issue. | don't disagree. And
that you felt you had the inability to address
that inwiting. I|s that one of the el enents?

MR,  BROWMN: That's one of the
el enents.

CHAI RPERSON Rl FFI S: W have
anot her subm ssi on.

VR. BROMN: Storm - -

CHAI RPERSON  CGRI FFI S: In the
record.

MR. BROMN: Storm wat er
managenent, civil engineering. |I'ma |awer

and ny ability to cross examne a civil
engineer, while I"'msure | wll rise to the
occasion, is no substitute fromhearing from -

CHAI RPERSON CGRI FFI'S:  But you have
preserved for that today, right?

MR. BROMN: R ght.

CHAI RPERSON @RI FFI S: You have
your w tnesses and you are prepared to have

cross exam nati on of the new evidence and t he
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rebuttal fromthe 19'" of Septenber?

MR BROMWN: Well, |I'mprepared to
cross examne the witnesses. And again, |I'm
not prepared to put on ny wtnesses and |
don't think that was the Board' s expectation
and that would be overstepping ny bounds.
What -- if, in fact, the Board chooses not to
strike and exclude the subm ssion and the
testinony, then | think the fall back position
would be to allow ne to nake an additional
written subm ssion, with the caveat bei ng t hat
the Board, as well as all the parties, want to
resolve this matter. C ose the record.

So that in doing that the problem
arises that we get into another cycle. Then
M. Keys, doing his client's bidding, says
well, then | need a chance to respond.

CHAI RPERSON  GRI FFI S: That's
right.

MR. BROMN: And then we go on and
on and on. That's why we go back to the

original position to strike and exclude
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defending material. And the Board -- you want
all the material that you need to make your
deci sion. But you don't accept material after
the record is closed. And if the applicant
doesn't submt all the material, you have to
make t he decision on what you have.

And all I'm saying is that you
need to, one, based on the Board's authority
and you need to maintain that authority and
fairness, define the scope of the materi al you
have in a way that is appropriate under the
ci rcunst ances.

CHAI RPERSON GRI FFI S: Absol utely
SoO. And | think the Board is apt in this
application to address if there is additional
Information that's required. Let ne hear from
others of the Board on this notion.

COW SSI ONER PARSONS: M.
Chai r man?

CHAI RPERSON CGRI FFI' S:  Yes.

COW SSI ONER  PARSONS: Thi s has

been an i nteresting debate, but | believe that
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the rebuttal information that canme in was in
direct response to sone of our concerns. To
me they were mtigating neasures. They were
not a new case, as has been described. They
are in the context of other things, to ne,
details, inportant ones at that.

But it is not as though the
applicant cane in here at the 11'" hour with a
new schene or |ayout for the project. So |
woul d urge us to deny the notion.

CHAl RPERSON @RI FFI S: Thank you.
QO hers? M. Etherly?

BOARD MEMBER ETHERLY: Thank you
very nmuch, M. Chair. I'"'m in conplete
agreenent wth M. Parsons' statenent. I
think putting it quite sinply, there
admttedly i s perhaps a very thin |line between
the evolution of a case and the presentation
of a new case in its entirety. | think M.
Parsons sinply hit it right on the head here.

What is critical for this Board

is, and | think M. Brown, in his notion and
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In his oral argunent today, spoke to it, but
| think it needs to be enphasized and that is
the critical charge of this Boardis to get to
the facts of the case, to get to what
hopefully is, if not the right outcone, the
best outcone or the outcone that IS
contenplated and proper under the Zoning
Regul ati ons.

| think the presentation that was
of fered on the 19'" does, in fact, stay within
the ganbit of those dictates. And again, |
think M. Parsons sinply hit it right on the
nai | . I'"'m prepared to nove forward, M.
Chai r.

CHAl RPERSON @RI FFI S: Thank you.
O hers?

VICE CHAIR MLLER | think we're
tal ki ng about sone very basic and inportant
I ssues here. And | just want to touch upon
them The bi ggest one being that of fairness
and how we follow our rules and where our

rules stemfrom And our rules are based on
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court rules, but we're guided by the court
rul es because our proceedings are different.
And | think that this case shows that.

Qur cases are not static. Wen we
hold our heari ngs, we do often nmake
observations and issues cone up that
applicants or other parties respond to. And
our cases aren't static. So, therefore,
applicants | don't believe are precluded from
com ng back wth responses. And | don't think
that the community in general would want it
ot her w se.

However, then you get to the
question of well, what do we do about that
wth respect to having fair proceedings and
the Board having all the information it needs
to make the right decision, which is really
what we want to do. And that doesn't nean
excl udi ng anybody' s evi dence that shoul d cone
intothe record that will give us the nmateri al
to make an i nfornmed deci sion.

G ant ed In this case t he
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applicant's filing was -- rebuttal filing was
untinmely. [t's not that unusual. | nean, it
goes to show why tineliness is inportant, but
| don't believe that the Board in the past
w || exclude evidence just based on that when
it's very inportant for the case.

| think what you have to do then
IS just make sure that the proceedings are
conducted fairly, which | think this Board
attenpts to do all the tine. Wth respect to
bal ance of tinme, those rules are out there,
but | have to say that often, especially in
rebuttal, less tine is nore effective than
nore tinme. You can give sonebody three hours
and then who knows what the main point was.

So | don't think that t he
opposition or the nei ghbors should feel that
j ust because soneone took a lot of tinme in
presenting a case that that neans that they
are at an advant age.

| was hoping that the opposition

when filing their notion to exclude would
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actually zero in on what evidence was new and
what evidence was not new and that didn't
really happen. | think at the tinme when the
evidence cane init was really too difficult,
at least was difficult for nme, to assess on
t he spot what was new and what wasn't.

And so, therefore, | had expected
t he opposition to zero in on that infornmation
and t hen perhaps cone before the Board and say
| ook this is new. It needs to be responded
to. And the oppositionreally didn't do that,
except, | wll say that, the opposition did
identify, in its notion, the inportant issue
of tree preservation, which I think it hel ps
to focus on the particular issues that need to
be addressed.

And | think that is going to be
addressed in the hearings, not by excluding
i nformation, but by taking it in. So | would
be in favor of denying the notion to exclude
evi dence and then see howthi s proceedi ng goes

and make sure that the Board has all the
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evidence that it needs to make an i nforned
deci si on.

CHAl RPERSON @RI FFI S Excel | ent .
Thank you very nuch. O hers? Any ot her
coments? |s there a notion fromthe Board?

COW SSI ONER PARSONS: | nmove to
deny the notion.

CHAl RPERSON GRI FFI S: s there a
second?

BOARD MEMBER ETHERLY: Second it,
M. Chair.

CHAl RPERSON CRI FFI S: s there
further deliberation, discussion?

There is a notion before us. |t
has been seconded. | would ask for all those
in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Abstai ning? Let's record the vote.

M5. BAILEY: The Board voted 5-0-0
to deny the notion of M. Pat Brown to excl ude

and stri ke the applicant's Septenber 19, 2006
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subm ssion, Exhibit 163 of the record. The
noti on was made by M. Parsons, seconded by
M. Etherly, M. Giffis, M. Mnn and M.
M Il er support the notion.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. Let's nove right ahead.
W have submtted --

MR. BROMN: M. Chairman?

CHAl RPERSON GRI FFI'S:  Yes?

MR BROMN: Can we -- follow ng up
on that, and | think Ms. MIIler and perhaps
the Chair alluded, having passed on the -- ny
filed nmotion, | still think the fairness of
these proceedings would dictate that the
opposition, the ANC, the Ofice of Planning
and, in particular, M. Eutsler fromthe U ban
Forestry Adm nistration be given sone brief
period of tinme to submt witten subm ssions,
which, quite frankly, I would see no need to,
given where we are, give the applicant an
opportunity to respond.

CHAlI RPERSON GRI FFI S: | have no
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difficulty in discussing that. And, in fact,
you have never heard anything from the Board
that woul d deny you that. However, what we
are asking is what specifically would be of
your subm ssion? Wat's the substance of it?
Because just to keep the record open for
continuing submssions in the record doesn't
facilitate anybody.

| don't think we need to answer
that right now and, quite frankly, what I
would like to do is go to the next piece of
evi dence and exhi bit and see whet her we accept
It into the record. For instance, if this
next piece does not cone into the record,
wel |, then that raises an i ssue that you m ght
want to address or not.

| won't be so evasive. | am
| ooki ng at the Urban Forestry Adm nistration's
pi ece of subm ssion. W just need to take
into the record and I'Il have discussion on
that. So ny point is after we get through our

cross today, if we need to rediscuss the fact
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that there is need for additional subm ssions
from you and your clients or the ANC, then
| et' s address that.

MR BROMAN: | think the tine to do
that i s now, because cross exam nati on, again,
Is a limted tool and particularly in the
context of what has occurred.

CHAI RPERSON GRI FFI'S:  kay. [ 1
give you limted.

VR. BROMN: That Cross
exam nation, quite -- fundanmental fairness and
other things aside, is a very ineffective way
for the Board to obtain information.

CHAl RPERSON CGRI FFI'S:  Sure, sure.
| grant you all that.

MR. BROAWN: Al right.

CHAI RPERSON GRI FFI S: So what's
t he deal ?

MR BROM: So | think to be very
specific, the tree preservation i ssues sone of
whi ch are rai sed and covered by M. Eutsler in

his report, which | urge the Board to accept
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in the record, but there are substantial
guestions fromour civil engineer, Mary Sears,
having to do with stormwat er managenent, code
requi renents and the i npact. Again, the close
association of those issues wth tree
preservation, there is --

CHAl RPERSON  GRI FFI S: They're
different than has al ready been put in? It's
a different address on sone additional
information that wasn't already in to be
present ed?

MR BROM: Well, for instance,
t he applicant has proposed a schene for using
t he - - under neat h t he r oadway for
I nfrastructure.

CHAI RPERSON GRI FFI'S: Ri ght.

MR BROAN: Storm water.

CHAI RPERSON @RI FFI S: The Tech
2000. | forget what it's call ed.

MR, BROMN: Ditch witch.

CHAI RPERSON GRI FFI'S:  Yes, that's

right.
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MR. BROAN: I n honor of Hall oween.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VR. BROMN: But also the
configuration and |[|ocation of al | t he
utilities under the roadway.

CHAI RPERSON CRI FFI'S:  Sure.

MR, BROM: Whi ch sounds great.
You know, it's all part of our --

CHAI RPERSON GRI FFI'S:  That's fi ne.

MR. BROMN: -- immacul ate --

CHAI RPERSON GRI FFI'S:  That's fi ne.
Your W tnesses --

MR. BROMN: -- there are code and
substantive issues.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR,  BROWN That an expert can
bring out nmuch better in a very concise --

CHAI RPERSON (RI FFI'S:  You weren't
able to address that?

MR. BROMWN:  Absol utely.

CHAI RPERSON CRI FFI S: And you're

not going to be able to address that in cross?
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MR. KEYS: M. Chai rman?

MR. BROMN: Not as effectively as

direct.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, BROWN: Because again it's a
| awyer aski ng.

CHAl RPERSON GRI FFI S: Ckay. So
now we're getting to --

MR, BROMN: It's a |lawyer asking
questi ons.

CHAI RPERSON GRI FFI S: -- node of
ef fectiveness you want to have.

MR. BROMWN: Right.

CHAI RPERSON GRI FFI'S: And you find
that your subm ssion -- |I'mjust getting --

"m just trying to understand what you are

sayi ng.
MR. BROAN: Yes, no, | understand.
CHAl RPERSON @RI FFI S: [''m not
passing judgnent on it. But what you are

saying is that you find it for your case

presentation nore effective to put in evidence
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from your w tnesses, rather than cross the
I nformati on that we have by the applicant. Am
| understandi ng you? | heard what you said.

MR,  BROMN: And if the Board's
goal is collection of information, the
collection of accurate information --

CHAI RPERSON @RI FFI S: I'"'m wth
you.

MR BROMN: -- | think the Board
In reaching its responsibilities in making a
decision that is well-inforned.

CHAI RPERSON CRI FFI S: I
under st and.

MR. BROAN: The direct information
fromsone of these experts, whether it be in
storm water nmanagenent, civil engineering,
traffic, the arborist, is all «critical
I nformation that the Board should not proceed
wi t hout .

CHAI RPERSON RI FFI S: | don't
di sagree. (kay.

MR. BROMN: And --
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CHAI RPERSON GRI FFI S: M. Keys,
you got an address?

MR, KEYS: Yes, M. Chairnman. I
want ed to just suggest that the direction that
the opposition is taking this is precisely
where | think the Board doesn't want to go in
code i ssues.

CHAl RPERSON @RI FFI S: You nean,
spendi ng four or five nore hours tal ki ng about
what we shoul d hear or not hear?

MR KEYS: | think that's it, |
mean.

CHAI RPERSON CGRI FFI'S:  Yes.

MR. KEYS: You know, this case has
teetered fromthe normal requirenents and the
normal process to an el aboration of detail.

CHAI RPERSON (RI FFI S: Ri ght . But
we're all --

MR. KEYS: And technical concerns.

CHAl RPERSON GRI FFI'S: W' ve got a
strange little square dance goi ng.

MR. KEYS: | understand that.
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CHAI RPERSON GRI FFI'S: So we're al |
at fault. Let's nove ahead.

MR KEYS: And | would sinply like
toreiterate or to state ny concerns with the
recent subnission by M. Eutsler on the 25",
You know, we think it contains errors. W'
woul d i ke the opportunity to correct that.

CHAI RPERSON CGRI FFI'S:  Excel |l ent.

MR, KEYS: In this case, you know,
we have to find an end |ine sonewhere. And I
hope that we' re not goi ng to be addi ng anot her
round of discussion to this. | think we can
cl ose out today.

CHAI RPERSON GRI FFI'S:  Under st ood.
Ms. Gates, any address of those two issues?

M5. GATES: | feel it would be in

everyone's best interest to bring this to

cl osure. | think tineliness, |I'm glad you
brought that up, Ms. Mller, is a concern.
However, | will not go into that any nore t han

you have. But | agree, we need to bring this

to closure today.
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| feel this entire submssion is
| i ke, as you said, a square dance, but | would
even nore put it nore in terns of a ballet.
And if all the dancers aren't in place, we
have a real ness on our hands.

CHAI RPERSON GRI FFI S: Ckay. I's
the ANC wanting to put nore information into
t he record?

M5. GATES: | don't have -- | have
it in m book and I wll bring it up later.
Earlier intestinony | requested a letter from

M. Bender's engi neer certifyingthe stability

of one of the banks and | don't -- I"'mafraid
to say behind which house, because | don't
have it sitting in front of ne. It is in the
testinony the request is in there and | just

want to nmake sure that that is submtted into
t he record.
CHAI RPERSON CGRI FFI S: Your
request ?
M5. GATES: Pl ease. You didn't
deny it.
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CHAl RPERSON CRI FFI S: | didn't
deny the request.

M5. GATES: Correct.

CHAl RPERSON  GRI FFI S: Dd |
require it to be submtted into the record?
W' || address that |ater.

MS. GATES: We haven't gotten to
the end of the case yet.

CHAI RPERSON CGRI FFI'S:  Exactly.

M5. GATES: | was hoping it was on
the |ist.

MR KEYS: M. Chairnman?

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, KEYS: That was submtted. It
was a letter fromHoward Rosenberg, who is an
engi neer, who reviewed the site. It was put
I n.

CHAI RPERSON CGRI FFI'S: When?

MR KEYS: It's on the wtness
list.

CHAl RPERSON R FFI S: When your

wtness |ist cane in?
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MR, KEYS: That's right.

CHAl RPERSON @RI FFI S: Prepari ng
for this.

MR KEYS: Septenber 8'"

CHAI RPERSON GRI FFI'S:  The 9'".

M5. GATES: Did you serve it?

MR KEYS: Yes.

M5. GATES: | didn't get a copy of

CHAI RPERSON GRI FFI'S:  Okay. W'l

figure it out.

MR, BROMN: It's a one page
letter, but | don't think it reached the
stability of the question she is raising. It

just had to do with their having been soil
infiltration tests.

MR KEYS: | can't speak to Ms.
Gates' level of satisfaction. She sinply
asked for the letter from our engi neer.

CHAI RPERSON GRI FFI' S Fasci nati ng.

MR. KEYS: About his observations.

CHAI RPERSON GRI FFI S: She can
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cross. Let's nove ahead then. Anything el se?

VICE CHAIR M LLER | want to ask,
M. Brown, are your experts here today?

MR. BROMN: Yes, they are.

VICE CHAIR M LLER: Not that we
expect them to testify, but they are here
t oday?

MR. BROMN: Yes, they are.

VICE CHAIR M LLER: And do they
help you prepare the cross exam nation
questi ons?

MR. BROMN: Yes, they did.

VICE CHAIR M LLER Ckay. And
they are also here in the -- to help you
respond i n questions to what they hear today?

MR. BROMN:  Yes.

VICE CHAIR M LLER Ckay. So |
guess, M. Chairman, | would want to see how
the proceedings go today to see at the end
whet her or not there is a need for further
evi dence.

CHAI RPERSON CGRI FFI'S:  Agr eed.
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VICE CHAIR M LLER:  Ckay.

CHAl RPERSON R FFI S: Any ot her
comrents on the fringes fromthe Board? Then
let's go right into it. It is marked as
Exhi bit No. 168, but | would note that we need
to bring this into the record and officially
take it in, which was the Governnent's or
DDOT" s Urban Forestry Adm nistration.

Is there any objection from the
applicant, ANC?

MR KEYS: Yes, M. Chair. |
woul d object to it sinply because we believe
it's an error. It conmes -- I'mnot going to
deny the Governnent a chance to submt a
report.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KEYS: | would sinply like to
be able to respond to it.

CHAl RPERSON GRI FFI S: That's all
right. Then there's no problem That's al
" m Il ooking for right now And you have --

MR, KEYS: No objection.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON  GRI FFI S: -~ no
objections? |Is there any objection fromthe
Boar d? Very well. W'l take it as a

consensus of the Board to take this into the

record.
(Wher eupon, the docunent
mar ked as Gover nnent
Exhi bit 168 was received
I n evidence.)
CHAI RPERSON GRIFFI'S:  And | think
you're actually right, M. Keys, | know M.
Browmm will want to address it. Al so,

obviously, this is new submssion of a
Governnment analysis and | think it would be
appropriate and they are present to conduct
cross exam nation of that.

| think that woul d probably be the
best procedure to begin with this norning and
have Urban Forestry i ntroduce t hensel ves. And
then if they want to highlight any of their
report that was submtted in and then we'll go

straight into cross. A very good norning to
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you, Sir.

MR EUTSLER: Good nor ni ng,
Chairman Giffis. | would |ike to thank you
for the opportunity to address the Board
today. In addition, I would |ike to apol ogi ze
for mssing the previous hearing. |t had been
my understand that the Septenber 19'" hearing
was to be a very short hearing that hadn't
been nearly as substantive as it appeared to
have been. So, please, accept ny apol ogy.

CHAI RPERSON GRI FFI'S: O cour se.

MR. EUTSLER | did review all of
the transcript testinony from Septenber 19'"
in preparing this report. And | would like to
make a very brief opening statenent if | may?
The Chain Bridge Road/ University Terrace Tree
and Sl ope Overlay District Regul ations have
been established to preserve and enhance the
park-1like setting of the area and pl ace strict
| imtations on several aspects of any proposed
devel opnent . Chi ef anong these being tree

protection.
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The regul ati ons not only spell out
the nunber of trees in various size classes
that may be renoved to accomopdate the
project, but also demand the preservation of
existing mature trees on the site. Thi s
application is in clear violation of the
former and has not credibly satisfied the
| atter.

What ever power these regul ations
have is entirely concentrated in the planning
stages of any proposal. That's to say once a
pl an has been approved, there are no quality
control neasures at our disposal to inpose
upon the devel oper to force adherence to the
approved proposal. As such, it is incunbent
upon the Board to apply the regulations in
such a way that success is unavoi dabl e.

If a proposal relies on several
design and inplenentation elenents that are
hi ghly theoretical, of questionable efficacy
or have never been enployed in this context,

it would be reckless for the Board to all ow
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such a proposal to proceed.

In the case at hand, each of these
disqualifiers are present. The fact that this
proposal relies on the inplenentation of
several seemingly far-fetched techniques,
whether it be bringing in the sanme machines
that are "used to find oil in Kuwait" or
trusting that the builder won't be "touching

ground around the house at all," except for a
mnimum of one week intrusion into the
critical root zone as promsed by the
applicant's architect in his oral testinony.
Thi s proj ect relies on the
seam ess inplenentation of several untested
and contested nethods to achi eve the maxi num
anount of devel opnent theoretically possible.
Do we have to ask is it credible? WII it
work? And | would be willing to allowthat in
the abstract certain elenents of the proposal
are possible, but | think that it's quite far-

fetched and the applicant doesn't, in ny

opi ni on, denonstrate a | evel of experience in
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many of the techni ques that they have proposed
that lend credibility to the proposal.

| would ask you to renenber that
not |ong ago the applicant's proposal called
for vegetated swales be installed directly
under several trees al ong the sout hern edge of
this project, anong other things that have
changed substantially throughout the various
Iterations of the project.

In nmy opinion, the proposal shoul d
have been rejected on its face at that tine,
rather than allowing the applicant several
nore opportunities to nend a plan, which, in
nmy opinion, is fundanentally flawed. As
stat ed above, if we afford the regul ations the
power that they are due, any proposal that is
approved nust when it energes from this
chanber be such that failure, relative
preservation of the environnental integrity of
the site be guaranteed.

In closing, | would like to state

for the record that should this proposal be
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approved inits current state, that the Board
has chosen to do so over the repeated and
wel | -founded objections raised by the

District's Uban Forestry Adm nistration.

Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nuch. Questions from the
Boar d?

BOARD MEMBER ETHERLY: Thank you
very much, M. Chair. Thank you very nuch for
your report. Clearly, the language is very
unequi vocal .

Let ne be sure |I'm clear on two
points that you raise, which | think are
fairly at the base of the argunent. One with
respect to the techni ques that are suggested
for inplenmentation by the applicant and, two,
concerns about the applicant's famliarity
with those techniques.

| just want to be sure that if you
were presented with an applicant or a project

just for the sake of discussion here, if you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

59

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

were presented wth an applicant that had
experience wth these techniques, would you
have a greater confort Ilevel that these
techni ques coul d be successful or is it your
testinony, is it the belief of the U ban
Forestry Admnistration, that even in the
I nstance where you woul d have an experienced
applicant, if you wll, these techniques
sinply are not going to result in the
protection that the overlay seeks to ensure?

MR, EUTSLER. There's two -- there
are two answers to the question. Oneis the--
to have participants in the proposal wth a
hi gher |evel of expertise and experience in
t he proposed techni ques, and we can speak in
specific about these, you know, in the near
future, woul d certainly I Nncrease t he
Governnment' s or t he Ur ban Forestry
Adm ni stration's or decrease our skepticism
| shoul d say.

BOARD MEMBER ETHERLY: Ckay.

MR EUTSLER. That said, inthe --
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as this project has noved al ong, | think that
It speaks to the applicant's disposition
relative to regulations and also their
credibility as to whether they intend to be
faithful to their proposal that their project
has only at the -- in nmy opinion, at the
I nsi stence of the questions raised by ny
findings, as well as those of -- the
objections and criticisns raised by the Board
as wel |l as the opponent, the proposal has been
brought closer to conformty wth the
regulations and it would not have been had
t hese things not been raised.

That said, as | stated in ny
openi ng renarks, there are fundanental
problens with the proposal that despite all of
these far-fetched techniques |I think do not
allow the project to proceed in good faith as
the trees woul d be preserved.

And preservation, you need to be
remenbered that or be remnded that

preservationis not a two year wi ndow. It's--
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we're |looking 10 years, 15 years, 20 years
down the line. That is what preservation in
reference to the Tree and Slope Overlay
regul ations is referring to.

BOARD MEMBER ETHERLY: Ckay.
Thank you. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: Ot hers? You
made a statenment that the substance of the
regul ati ons needs to be taken into account in
t he pl anni ng stages and, obviously, that gets
into many details. However, then you go
through in your witten subm ssion, your
analysis is submtted, the counting of trees
on the existing | ots.

Are we not to take the pl anni ng of
the theoretical lots in order to calculate
those trees renoved? Isn't that what the
applicant is saying? And the direct question
then i s how do you bal ance your assertion that
It's what we're planning for and isn't that
part of what we're planning for?

MR EUTSLER: Well, | think that
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the reqgulations stipulate that when you are
I nproving an uni nproved lot, which I think is
what this proposal can be described as, you
are entitled to a certain nunber of trees in
a certain size class that you're allowed to
remove. And that is based on the current | ot
configuration, not t he pr oposed | ot
configuration.

And even allowing -- and the
records of the District would indicate that
there are actually two lots involved in this
property.

CHAl RPERSON GRI FFI' S: R ght, but--

MR, EUTSLER  As opposed to four
di stinct pieces.

CHAI RPERSON GRI FFI'S: Do you have
sonmething in the regulations that points
directly to the fact that you calculate the
tree renoval on the current |ots, as opposed
to your assertion that what we're doing in the
overlay is looking at the planning, at the

pl anning stages of what is anticipated to
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happen?

MR EUTSLER Vell, ny point in
focusing on the planning stages is that that
I's where the requl ati ons have power to guide
and control a proposal, that the devel oper
intends to create 13 theoretical lots is, in
ny View, i rrel evant to the fact t hat
currently, the records of the District show
there to be two lots, which would entitle the

applicant to the renoval of six trees, three

per |ot.
MR KEYS: M. Chairnman?
CHAI RPERSON CGRI FFI'S: (Obj ecti on?
MR KEYS: Could | at |east
address --

CHAI RPERSON GRIFFI'S:  In a mnute
after our questions.

MR. EUTSLER: And | believe the
way the regulations read, it speaks to the
tree renoval limtations in reference to the
current | ot configuration.

CHAI RPERSON GRI FFI'S: Ckay.
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MR, EUTSLER: And if it were what
| believe you to be asking, then a devel oper
could theoretically divide a lot until he
renmoved as many trees as he wanted up to a 25
percent limt. No?

CHAI RPERSON GRI FFI'S:  Yes and no.
| mean, there's other restrictions that would
establish a ot size and dinension that the
overlay is based on, based on the zone
district that it'sin, but | guess | don't see
clearly yet. | understand your position. |
don't see clearly. It's a small point.

However, one, you want us to | ook
at what is projected out and the other is we
want to | ook exactly at current condition.
"Il reconcile that. | think | wunderstand
your answer. Qher questions fromthe Board?
Ms. Mliler?

VICE CHAIR M LLER: | hope you
haven't answered this while | was pondering
sonet hi ng el se you were sayi ng, but when we're

|l ooking to determine a high |evel of
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conpetence that preservation will actually be
guaranteed by the plan for a devel opnent |ike
this, did you address what factors we should
be | ooki ng at or what factors woul d guarantee
that in this case?

MR EUTSLER: Il think in ny
earlier oral testinony, | nentioned that a
chief elenment of lending credibility to the
pl an woul d be to i npl enent nuch nore stringent
preservation techni ques around t he beech trees
and to the extent that the proposed or the
current drive is abandoned as the proposed
entrance and exit for the entire property or
the majority of the property, | think that is
a fundanentally flawed el enent.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Followup questions? Let ne see if |
understand you, because you have nade it
fairly strongly in your testinony today. You
said that the planis fundanental ly fl awed and
novi ng vegetative swales and doing little

pieces here and there doesn't <cure the
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fundanmental flaw of the plan.

Am | under the understandi ng that
-- what is the fundanental flaw or am |
heari ng you say that based on what is pl anned,
there are certain el enents all around the | ot,
and you have just indicated |ike the drive,
t he surface, sone of the stuff that you put in
her e?

Is it the conbination of all those
el ements or is there one fundanental flaw?

MR EUTSLER: No, it is and, in
fact, it's that it is the conbination of
several untested and unproven techni ques that
are -- that need to be integrated exactly as
proposed on paper to pull off the plan.

CHAI RPERSON GRI FFI S: Ckay. And
that goes to M. Etherly's question then. |Is
It the applicant that is unaware or is it the
techni ques that are fl awed?

MR EUTSLER. Wl --

CHAl RPERSON GRI FFI'S: | nmean, can

you not hire the expert that knows how to do
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the technical aspects?

MR, EUTSLER: It's not that you
can't. M point in tal king about the power of
the regulation in the planning stage is that
we have no guarantees that techniques that are
| argely not used in residential construction,
as proposed here, we have no guarantee that
they will actually be effective or that the
peopl e l ooking for oil in Kuwait, if youwll,
are available to cone over to Chain Bridge
Road or what have you. And so the -- | think
It's inportant to err on the side of caution.

CHAl RPERSON GRI FFI'S:  Sure.

MR, EUTSLER Because preservation
I s mandated and what we have here is a very
speci al site. It's very unique within the
District and we need to nake certain that what
we or what the Board approves -- | think that
the Board has the duty to approve sonething
that makes failure as avoi dabl e as possi bl e.

And by approving a plan that

relies on, i ke | say, the seanl ess
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I ntegration of several novel techniques, |
don't think that we are being as cautious as
the regul ati ons require.

CHAI RPERSON CRI FFI S: Ckay.
O hers? Fol | ow up? Any other questions?
Let's go. M. Keys?

MR, KEYS: M. Chairman.

CHAI RPERSON CGRI FFI'S:  Yes.

MR KEYS: First, with respect to
the novel and unique technol ogies, we have
al ready had testinony on that. Am| all owed
to cross now?

CHAI RPERSON CGRI FFI'S:  Yes.

MR, KEYS: M. Eutsler.

MR, EUTSLER  Eutsler.

MR KEYS: Eutsler, [|'m sorry.
Pl ease, rem nd ne of that pronunciation. Let
me ask you. Wen did you first becone aware
t hat the applicant was proposing tunneling as
a technique for installation of storm water
utilities and avoiding tree roots?

MR EUTSLER: | think I would have
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to | ook back, but | believe it would have been
at the subm ssion of Tom Bonifant's first or
second Tree Preservation Plan. | think that
woul d have been the first tine.

MR KEYS: But you were able to
comment on it in your July 12'" anendnent to
the record?

MR EUTSLER: Correct.

MR KEYS: So this is not a new
el ement in this proceedi ng?

MR EUTSLER:. The -- as a concept,
no, it's not, but precisely nmy criticism
initial criticism was based on the fact
that --

CHAl RPERSON GRI FFI S: Yes or no?
Just answer directly the question.

MR EUTSLER: Ch, | believe |I'm
done.

MR,  KEYS: Do you know the
di fference between a tax I ot and a record | ot?

MR EUTSLER: | don't, but perhaps

you will et ne know.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

70

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

71

CHAl RPERSON GRI FFI'S:  Yes or no.

MR,  KEYS: Do you know what a
parcel is in the context of D.C. |and records?

MR EUTSLER Well, | --

MR KEYS: | have asked you a
questi on. Do you know what a parcel is,
because there are parcels involved in this
particul ar property.

CHAl RPERSON GRI FFI S: He got the
question. Yes or no?

MR, EUTSLER: Vell, | believe a
parcel is a -- well, | believe yes, perhaps
not to the sane extent that you do.

MR KEYS: Wuld you expl ain your
under st andi ng of what a parcel is?

MR, EUTSLER: Certainly. A parcel
Is, as far as | wunderstand it, a sonewhat
antiquated | and recordati on techni que t hat had
been used in the District, which is no | onger
enpl oyed when di viding | ots and preparing t hem
for devel opnent.

MR KEYS: Can you build on a
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par cel ?

MR, EUTSLER | don't know.

MR, KEYS: Wat is your experience
professionally or by education or by work
experience with boring equi pnent?

MR EUTSLER Vell, we -- when
It's -- ny experience has been with two
primary operations. One is -- and they both
I nvolve utilities. Sonetines it's a water
| ine and sonetines it's an el ectrical service.
In both instances, it has been enployed
t hroughout the District in a handful of cases
that | have been involved with, many tines as
an observer, admttedly.

But the difference between the
ways in which it is commonly enployed in the
District and the ways that it has been
proposed in this project is that frequently
you W | | use a directional bore or a hydraulic
bore or an air spade, if you wll, to install
a conduit directly beneath a handful of

identified tree roots and not as the preferred
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technique for installing a very large and
el aborate network of utilities.

VR KEYS: So you have no
experience with an installation of this type?

MR, EUTSLER On this scal e?

MR KEYS: Yes.

MR. EUTSLER:  No.

MR, KEYS: Are you trained as a
soi | hydrol ogi st?

MR, EUTSLER: | have -- do have
significant course work in soils, but I amnot
-- | do not «classify nyself as a soil
hydr ol ogi st.

MR  KEYS: So you would not hold

yourself out as an expert in that subject?

CHAI RPERSON CRI FFI S: Next
questi on.

COW SSI ONER PARSONS: M.
Chai rman, excuse ne. | unfortunately have to
| eave, but | can assure you | will read the

record when | receive it. Thank you.

CHAl RPERSON R FFI S: Thank you
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very nmuch, M. Parsons.

MR,  KEYS: In your report of
Cct ober 25'", you make an observation or reach
a conclusion that the elevation of those
portions of the proposed residences that w |
be up on piers represent areas of disturbance
to critical root zones. |Is that correct?

MR EUTSLER: As | define it in
the report, correct.

MR, KEYS: And what is the basis
for your concl usion?

MR, EUTSLER It's -- the larger
point | make about defining disturbance and
I ncl udi ng these el evated sections is in direct
response to M. Bonifant's oil testinony on
the 19'" of Septenber where he clains that --

MR KEYS: | asked you what the
basis for your concl usion was.

MR, EUTSLER  Soil science.

MR KEYS: O which you are not an
expert.

MR. EUTSLER: O which | have --
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of which | amqualified to comment on in the
context of treeroots and tree health relative
to tree preservation.

MR, KEYS: And would it be fair to
say that your conclusion is that |ocating
el evated structures over tree roots will dry
t hem out ?

MR, EUTSLER: | think that it -- |
t hi nk el evate -- when you cover | arge sections
of acritical root zone on a flat surface, and
such is the case with many of the hones on
this site, yes, you do. You nost |likely wll
lead -- it nost likely will lead to the
desiccation of that area.

MR.  KEYS: But water does nove
hori zontal ly, does it not?

MR EUTSLER It certainly does.

MR,  KEYS: Did you take into
account the horizontal novenent of water in
your table that is attached to your OCctober
25'" submi ssi on?

MR EUTSLER: Yes, | did. | do
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I nclude it.

MR, KEYS: Can you show ne where
you i nclude that horizontal novenent of water
I n your table?

MR, EUTSLER: You may not find it
in the graph there, but it is described in an
earlier figureandit is discussed interns of
how nmuch the water -- how nmuch we can expect
the water to nove |aterally versus how nuch we
can expect the water to nove in a downward
fashi on.

And, as your -- you know, we heard
testinmony from your storm water managenent
expert that the site drains in a downward
direction very readily.

MR. KEYS: How does water behave
on a sl ope?

MR EUTSLER On a slope? Well,
it's inclined to run downhill.

MR, KEYS: D d you take that into
account in your calculations?

MR EUTSLER: Certainly,
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certainly. The -- perhaps you have
m sunderstood the | ast table in the report.

What that is to indicate is based
on your exploded critical root zone di agrans,
these are the areas that -- that final figure,
that final percentage nunber reflects the
heart of the critical root zone that wll
actually be sheathed, if you wll, by a
pl at f or red hone secti on.

MR KEYS: So with regards --

MR. EUTSLER And, as such,
I ntercept flow that has --

MR, KEYS: So you have factored in
the entire area of the elevated portion as
bei ng an area of disturbance?

MR, EUTSLER: And | believe it's
spelled out as such in the report. | think
that -- | thought that that was expl ai ned.

MR KEYS: But water would mgrate
under the elevated portion, would it not?

MR. EUTSLER  You can expect sone

water to nove laterally and this is clearly
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expressed in the report.

MR KEYS: But it's not expressed
in your table, which neasures the area of
di st ur bance.

CHAI RPERSON GRI FFI S: He said it
was expressed.

MR EUTSLER Well, what that
table --

MR, KEYS: | think he said it's
not expressed.

MR,  EUTSLER What that table
describes is that this area wll be disturbed
and that 1its current conditions wll be
altered as a result of the devel opnent.

MR  KEYS: Let's be specific and
let's take a tree. Your i ndul gence just a
nonment. For nmenbers of the Board, what | have
just handed M. Eutsler is the Septenber
19'" --

BOARD MEMBER MANN:  Eutsler.

MR, KEYS: Eutsler?

MR. EUTSLER: Eut sl er.
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MR KEYS: Eutsler, the Septenber
19'" subnission of the applicant and the
critical root zone analysis of trees, and |
bel i eve that M. Brown ought to have that, as
wel | as the other parties.

MR. BROMAN:  \Wich one? There are
SO many new pages in that subm ssion.

MR KEYS: Wll, if you go to the
tab | abeled critical root zone, let's do that
for a start.

MR, BROMN: Ckay.

MR,  KEYS: And | would like to
| ook at M. --

MR, BROM: VWhi ch one of the 40
pages are you show ng M. Eutsler?

MR KEYS: If you have just a
nmonment, | wll direct you. | would like to
use M. Eutsler's table attached and start at
the first tree, Tree No. 4.

CHAl RPERSON GRI FFI S: The first
page, Tree No. 4, you said?

MR KEYS: Yes, it's Tree No. 4.
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It would be the --

CHAI RPERSON GRIFFIS: Mne is Tree

MR KEYS: -- third page of the
critical root zone.

CHAl RPERSON CRI FFI S: | didn't
understand that. Ckay.

MR BROMN: |'m--

CHAl RPERSON GRIFFI'S:  Let's roll.

MR BROWN: M. Chair, I ''m
hopel essly --

CHAI RPERSON GRI FFI S: G to Tree

MR. BROAN: \Wat ?
CHAI RPERSON GRI FFI'S: Tree 4 under
section critical root zone.

VR. BROMN: |'"'mthere, but | have

CHAI RPERSON &Rl FFI S: Keep
flipping the pages, Tree 4.
MR BROMN: I have a different

or der.
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CHAI RPERSON (RI FFI'S:  You weren't
allowed to open it up and mx it up.

MR. BROMN: Tree 3 of 47?

CHAl RPERSON Rl FFI S: That's
right. He'll get it. Myve ahead.

MR KEYS: | would like you to, if
you woul d, take your table and apply that to
what you see in Tree 4 diagram

MR EUTSLER | guess |'m not
cl ear on what you're asking for.

MR KEYS: Well --

MR EUTSLER: That's what -- the
table is sort of I|ike a teased out
application.

MR KEYS: Well, go across and

explain colums, disturbance and colums,
di st ur bance new.

MR, EUTSLER Ckay. Di st ur bance
conmes from --

MR, KEYS: Using the --

MR, EUTSLER Di st ur bance cones

from your own chart. | f you |l ook at total
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di sturbance, it reads 5 percent.

MR KEYS: Correct.

MR EUTSLER: Which | reference
and then | then -- there are two figures in
t he second di sturbance colum. One would be
30, which is what | would consider the total
di sturbance, and then 25 i n parent heses refers
to the increase. That is the anount of
di sturbance that you can attribute to the
pi ered, platformed section of the hone.

MR,  KEYS: And the basis for
di sturbance is the lack of noisture, is it
not ?

MR. EUTSLER: Correct. Well, the
reduction in soil noisture.

MR.  KEYS: Now, as | wunderstand
your  soil hydrol ogy analysis that you
attached, water noves horizontally. So would
not water falling on the ground around this
pi er nove horizontally underneath it?

MR, EUTSLER: | don't think | ever

once precluded horizontal water novenent. |
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said that water is far nore inclined to nove
down the slope soil profile.

MR, KEYS: But nonethel ess, water
w ll nove under this pier, will it not?

MR. EUTSLER: A greatly -- well,
inthis instance, well, in general, there wll
be a reduction in the water that noves, is
transported under the piered sections of these
hones.

MR KEYS: Now, | think you
earlier in response to a question indicated
that water will tend to nove downhill al so.
Wuld you look at the elevations that are
associated wth Tree No. 4 and | ocate Tree No.
4 inrelation to the adjacent grades and what

wll water tend to do under this pier?

MR EUTSLER: Well, certainly,
some water will flow down that slope, water
that isn't infiltrated into the soil, and it

Isn't captured by the downspouts on the hone.
MR KEYS: So nore water --

MR EUTSLER: If | could conti nue.
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If we look a little nore in depth at Tree 4
that sits sort of on the crest of this ridge,
it's perfectly logical to assune that it has

a greater distribution of roots on the uphil

side than it does on the downhill side.

So even allowng that, we'll have
sonme water that rolls down this hill into that
covered area, If there are a (greater
percentage of roots on the uphill side than
the downhill side, it doesn't necessarily
negate ny claimthat this area wll be drier

after this construction than it is today.

MR KEYS: But, vyet, you have
deducted the entire area of the pier fromthe
area of non-di sturbance?

MR EUTSLER: That's correct. I
mean, in the sane -- it is --

MR. KEYS: Even though --

MR EUTSLER: Your own
calcul ations are proved in the sane way.

M5. GATES: M. Chairman?

MR, EUTSLER In that, you know,
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| i ke a pl ace, an area where a driveway wi |l be
installed or a basenent will be installed is
classified as di sturbance in the sane way t hat
tenporary over-dig is classified. It's al
di st ur bance.

Now, |'m not saying that it's in
every instance, in every square inch on the
sane order of magnitude as of where a basenent
I's intended to be installed where roots used
to exist. I'mjust saying that it should be
I ncl uded in any discussion of disturbance of
the critical root zone.

MR KEYS: Well, let ne ask you a
questi on.

CHAI RPERSON GRI FFI S: Ms. (ates,
do you have any objection?

M5. GATES: M objectionis to the
fact that M. Keys keeps cutting off M.
Eutsler wthout allowng himto finish his
answer .

CHAI RPERSON GRI FFI'S:  Under st ood.

Good point. Let's let himfinish.
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MR KEYS: | shall.

CHAI RPERSON CRI FFI S: The
questi on?

MR KEYS: Wuld it be fair to say
that you have done the sanme thing that you
have done for Tree No. 4 for every one of the
other trees in this list?

MR EUTSLER: Let ne ask you a
questi on.

MR KEYS: No, | need you to
answer my questi on. Did you use the sane
nmet hod of analysis for each of the trees that
you have used for Tree No. 47

MR EUTSLER:  Yes.

MR.  KEYS: You have taken the
entire area of the el evated pier and deduct ed
It fromthe area and called it a disturbance
zone?

CHAI RPERSON GRI FFI'S:  He answered
your question, M. Keys. Now, you're asking
hi m what his nmethod was? |s that what your
gquestion is?
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MR, KEYS: That's correct.

CHAI RPERSON GRI FFI'S:  But you j ust
asked him if it was the sane, | nean, ny
under standi ng of what it was. W don't need
to go into that.

MR KEYS: | have no further
questions for him

CHAI RPERSON (RI FFI'S:  Cross? M.
Gat es?

MR BROMN: Ms. Gates, do you have
any?

M5. GATES: | have a few questions
for M. Eutsler. Does the District have any
beech trees as street trees?

MR. EUTSLER: Well, as | have
testified to earlier in previous statenents,
the beech tree is a very sensitive tree. It's
not currently a tree we plant as a street
tree. W do have -- | know of eight that are
planted in our -- and we have an inventory of
130,000 plus or mnus 10,000 trees. W have

about seven or eight that | can talk about
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right now that | know in specific.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. CGATES: And what speci al
precautions or protections does UFA exercise
to ensure these trees maintain their health?

MR KEYS: M. Giffis, I'msorry.
| would find this odd as a cross exam nati on,
since the material that he submtted doesn't
tal k about surround trees.

CHAI RPERSON GRI FFI S: Ms. (ates,
howis that relevant and directly crossing the
information that is in the report that was
just submtted? | understand his objection.

MS. GATES: W have an entire
array of beech trees. I"m just trying to
establish the kind of care that M. Eutsler
and the --

CHAI RPERSON GRI FFI'S: | under st and
where you're trying to go. The question, the
objection is --

M5. GATES: That is ny |ast

questi on.
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VICE CHAIR M LLER | just do want
to junp in and say that he did testify about
beech trees, even if it's not in this report.
He did talk about them in response to ny
questi on.

CHAI RPERSON CGRI FFI'S:  Agr eed.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON CRI FFI S: Let's nove
ahead. Question? Nothing else?

M5. GATES: No.

CHAl RPERSON GRI FFI'S: Do you want
to ask the question?

M5. GATES: No, | have asked ny
questi ons.

VICE CHAIR M LLER D d he answer
your question?

MR EUTSLER: May | answer?

M5. GATES: Pardon?

VICE CHAIR M LLER  Your question
was obj ected to.

M5. GATES: Oh.

VICE CHAIR M LLER: And the Board
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I S saying you can proceed with your question.

M5. GATES. Oh, thank you. So --

CHAI RPERSON GRI FFI'S:  Sonetines it
pays to sit back and hear us.

M5. GATES: Phew. So what speci al
precautions do you take to ensure the
conti nued health of those beach trees?

MR, EUTSLER:. Well, they are on --
of the eight beech trees throughout the city
that | know exist and know where they are,
seven of them are grouped together and they
are in a corner in the northern section of
Forest HlIls, and these are -- they are all --
I f nmy nmenory serves, they are all 28 inches in
di ameter and | arger.

And they are all in inpeccable
health and they have been growing for the
bal ance of their life in an area where curbs
and sidewal ks have been tenporary and the
nei ghborhood has been -- a year ago the
nei ghborhood had been asking to have the

Departnment of Transportation install curbs,
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And | got involved in it because
of the very sensitive nature of beech trees
and work that is going on around themand here
we had seven trees on a public street, and to
accommodate the trees and to ensure that none
of their existing root zone was di sturbed, the
wdth of the road was actually narrowed and
all of the work that occurred around them was
done, and this included renoving the existing
asphalt -- was done by hand w th no nachi nes.

So in the instance of beeches on
the street, you know, we afford great care and
caution to ensure that preservation is
achi eved.

M5. GATES: Well, then | do have a
foll owup question. In your opinion, is the
care that is being provided by the applicant
sufficient for the long-term health of the
beech trees that exist on this property?

MR, EUTSLER: | don't think so and

| think | have nade that abundantly clear in
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Particularly troubling is that no one with the
applicant's team seens to find -- seens to
classify pruning as a serious disturbance in
addition to the incursions into and over the
root zones.

These are trees that tolerate
change very reluctantly and t hese trees shoul d
be, as | have stated before, a non-negotiable
el ement of this project. | don't think we can
even allow the possibility that their
preservation not be achi eved.

M5, GATES: Did M. Bonifant
reconmend pruning 25 percent of the tree?

MR EUTSLER | think in his
report --

MR KEYS: This is not a cross
exam nation of his testinony.

CHAI RPERSON CGRI FFI'S:  Agr eed.

M5. GATES: Sorry.

CHAI RPERSON GRI FFI S: Ask himto

just assert. You can phrase it another way to
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get that information, but you' re asking himto
speak what soneone el se put in.

M5. GATES: Wuld pruning a beech
tree back 25 percent pretty nuch determ ne
that the tree will not survive, given the fact
that these trees have not been touched for a
| ong tinme?

MR EUTSLER It certainly would
not be -- | don't think any -- | think you
woul d be hard pressed to find an arbori st that
woul d suggest that that is -- would be in
proper keeping with caring for and preserving
trees such as these.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. GATES: One nore question.
What kind of tree is Tree No. 4?

MR, EUTSLER | believe it's an
elmtree, Anerican elm

M5. GATES: And how do el mtrees--
we all know about Dutch el m di sease, but in
addition to that, how do elmtrees adjust to

this kind of disturbance?
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MR, EUTSLER: Well, nost -- to be
honest, of all the trees onthis site, the elm
tree is probably the nost tolerant of root
di sturbance. It's one of thereasons it is so
successful as a street tree.

M5. GATES: Thank you.

CHAIl RPERSON GRIFFIS: M. Mller?

VICE CHAIR MLLER | just have a
foll owup question. Wth respect to the beech
trees, you di scuss about their sensitivity and
that they are non-negotiable and are they in
a protected class fromother trees?

MR EUTSLER: No, they are -- do
you nean as a beech tree, is that sonehowits
own cl assification?

VICE CHAIR MLLER Li ke an
endangered tree.

MR. EUTSLER  Ch, no.

VICE CHAIR M LLER: O why are
you, you know, in particular addressing them
you know, that way, that these ones are non-

negoti abl e, etcetera?
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MR EUTSLER: Because as |
mentioned in an earlier witten subm ssion
these trees in their relationship to one
another, intheir positionin the |l andscape as
well as in their condition, are a remarkable
exanpl e of the species and they are a living
testanent to, you know, the magnificence that
t he beech can attain.

And to lose them you -- well, |
will put it to you like this. You would be
hard pressed to travel the District and find
anot her set of beech trees as respl endent as
t hose.

CHAI RPERSON GRI FFI S: There's a
word for the day. Anything else?

VICE CHAIR M LLER. Thank you.

MR BROMWN:. M. Eutsler, foll ow ng
up, you nentioned that from a tree
preservati on standpoi nt, there are fundanent al
flaws in the project.

Does that fundanental flaw i nclude

there being too many houses on this site?
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MR EUTSLER | think to achieve
t he preservation that i s nandat ed and demanded
in the regulations, yes. The current
formulation of houses on the site are in
excess of what the trees nost |ikely would
tol erate.

MR KEYS: M. Chairman, that is
not a part of his subm ssion. He is not
t al ki ng about houses.

CHAI RPERSON GRI FFI'S:  He's tal king
about the flaw

MR KEYS: | mean, | think if
we're going to have him as a wtness to
testify on any subject that the oppositionis
Interested in, | think thisis -- you're just
opening the door to information that we wl|l
not have any opportunity to rebut.

CHAI RPERSON GRI FFI S: Sure. I
under stand your concern. | don't hold the
obj ection though, because it cones under
crossing the utilization of the words that

were asserted in the report.
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So I t hi nk it's perfectly
appropriate, as | did, for M. Brown to
expl ore what he neans by fundanental flaw.
Let's conti nue.

MR BROMN: In followng up on
Ms. Gates, successive pruning in successive
years of a beech tree in particular can add to
the -- create a cunulative harmto the tree.
s that correct?

MR EUTSLER: Certainly. These
are -- the living tissue is an area where
nutrients or resources are stored.

CHAl RPERSON GRI FFI'S:  Ckay.

MR,  BROMN: And then going back
to, and I don't want to overdo this, but the
hori zontal novenent of water does occur, but
It i1s substantially | ess than vertical?

MR EUTSLER: Correct. In fact,
for the success of the stormwater nmanagenent
on this plan, that is -- it's required. And
| think that -- and, you know, please, let ne

know if this isn't the case, but | really had
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t hought that the Figure 1 in ny nost recent
then subm ssion explains the relationship
bet ween water and its novenent through soil,
both laterally --

CHAI RPERSON GRI FFI'S:  Okay. Next
questi on.

MR EUTSLER: Laterally and
hori zontal | y.

CHAl RPERSON GRI FFI'S:  Sure.

MR BROMN:  You would prefer. So
that when the vertical infiltration of water
is limted by inpervious surfaces of various
ki nd, you have created a situation where there
Is less of the required water reaching the
tree roots?

MR EUTSLER: Correct.

VR. BROWN: And the nore
| npervious surface you have on a site, the
greater the reduction in the anmount of water
reaching critical roots?

MR, EUTSLER  That is correct.

VR. BROWN: And the |ess water,
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the drier, the greater |ikelihood of damage to
the tree roots?

MR, EUTSLER  That's correct.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

MR BROMWN: No, that's it.

CHAl RPERSON @RI FFI S: Excel | ent .
Fol | ow- up questions?

BOARD MEMBER ETHERLY: Yes, M.
Chai r.

CHAI RPERSON CGRI FFI'S:  Yes.

BOARD MEMBER ETHERLY: It perhaps
Is a little bit of a bridge back from where
M. Brown's final questions were headi ng, M.
Eut sl er, and perhaps sone of the assunptions
that M. Keys was getting at as we tal k about
water and as we talk about the potential
desiccation of the tree roots.

In your report you are careful to
note that you were not aware of any soil tests
t hat have been conducted on-site, correct?

MR EUTSLER: Well, | haven't seen
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t hem | understand that sone have been
per f or med.
BOARD MEMBER ETHERLY: Ckay. You

also note that based on some of the storm

wat er managenent discussion, in particular
di scussion as to howfar water will infiltrate
wthin the soil, you are able to nmake an

assunption regarding what the nature of the
soil is. And | believe in your report you
I ndi cate that the assunption is probably nore
than likely that it is a silt |loam type of
soil, correct?

Now, with that assunption in hand,
Is it your sense that perhaps the best
security that we could have as a Board about
the potential inpact or | should say the
potential ability of water to get to the
critical root zones here, sone type of firm
verification on the soil type would be
necessary?

MR  EUTSLER: Wile it would

certainly, you know, nake our under st andi ng of
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the matter nore robust, | don't think it's
necessary in -- | don't think by not having
that specific informati on we shouldn't allow
what we -- what is docunented as wel |l -founded
soil science. Witer will nove in a downward
direction nore rapidly, even in a clay, high
clay soil, than it wll horizontally.

BOARD MEMBER ETHERLY: Ckay. And
one of the things that perhaps was i nstructive
or insightful in your report is that based on
your understanding of the unexcavated piece
that we're discussing here, many of the trees
in question or many of those unexcavated
platforns are occurring in portions of the
property that are nore flat than others,
correct?

So as we | ook at the el evations of
the site that M. Keys was directing us to,
and | think it was very inportant to highlight
t hat in the questioning, It s your
understanding or it is your belief that even

t hough we m ght see el evati ons that are novi ng
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downward and would thus suggest that water
will followits inclination and nove downward
with the sl ope, that water may not necessarily
still reach the critical root zones of the
trees in question?

MR, EUTSLER: That's correct. And
my point in |abeling this as a disturbance is

that |1'mnot saying that all of the area that

Is -- that it has an unexcavated platform
built over it will receive zero water. What
|"'msaying is that it will receive --

BOARD MEMBER ETHERLY: There wil |
be a reduction of water.

VR. EUTSLER: - - di m ni shed
t hr eshol ds.

BOARD MEMBER ETHERLY: Now, w th
respect to that point, you have not or the
adm ni stration has not conducted, nor has it
seen, any type of test that woul d neasure that
reduction, correct? Yes or no?

MR,  EUTSLER Correct, except

beyond the extent of the percentage of
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BOARD MEMBER ETHERLY: Ckay. But
based on what you have seen, it is your
testinony and your belief that that reduction
I n wat er woul d be substantial enough to cause
desiccation to the critical root zones and,
thus, put the trees at risk?

MR, EUTSLER  Unequi vocal | y.

BOARD MEMBER ETHERLY: Thank you,
sir. Thank you, M. Chair.

CHAl RPERSON GRI FFI S: Thank you.
Anything el se fromthe Board? Very well. If
there is nothing further, thank you. Let's
nove ahead then. W' Il go into cross of the--

MR. BROMN: Cross exam nati on.

CHAI RPERSON (RI FFI'S: Exactly, of
t he subm ssi on and wi t nesses and dat a t hat was
put in on the 19'" of Septenber. Ckay.

Ms. Gates, did you want to go
first?

MR BROMN: Wuld you like to go

first?
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M5. GATES: Do | get to decide who
conmes forward?

VICE CHAIR M LLER:  Yes.

MS. GATES: Let's invite M.
Boni f ant .

CHAI RPERSON CGRI FFI'S:  Absol utely.

MR KEYS: M. Giffis, just to
det erm ne sone procedure, just to conserve the
time of the people here as witnesses, | assune
that M. Brown is going to do M. Bonifant
following Ms. Gates.

CHAI RPERSON R FFI S: s that
anmenabl e?

MR. BROAN: That's perfect.

CHAI RPERSON RI FFI S: | think
that's a good --

MR KEYS. So yes.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

M5. GATES: And we'll try not to
step on each other's toes. M. Bonifant, you
have a Maryl and tree expert |icense, correct?

MR. BONI FANT: Correct.
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M5. GATES: Does the International
Soci ety of Arboriculture recognize your --

MR, KEYS: | would object to this.
This is in the record and it's not a part of
the rebuttal.

M5. GATES: This has not been
est abl i shed.

MR, KEYS: It's not a part of the
rebuttal .

CHAl RPERSON @RI FFI S: Let her
finish., Gkay. Ckay.

MR, KEYS: It's not a part of the
rebuttal testinony that M. Bonifant provided.
M. Bonifant's qualifications are in the
record at the tine he was qualified as an
expert. This is a needless repetition of
irrelevant material. | think that this cross
ought to be limted to what happened in this
transcri pt.

CHAI RPERSON GRI FFI'S: Under st ood.

MR KEYS: And if she has any

concern --
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CHAl RPERSON @RI FFI S: | tend to
agree with you. Wat's your point?

MR BROMN:. M. Chair?

CHAI RPERSON GRI FFI'S:  What is the
poi nt of the question? Were are we goi ng?

MS. GATES: | want to establish
the I evel of expertise that M. Bonifant has
versus the | evel of expertise that M. Eutsler
and M. M hous have.

MR KEYS: These people were
al ready qualified and accepted based on their
qualifications. W can't revisit this now

VICE CHAIR M LLER Wi t . I
under stand t hat he was qualified as an expert,
but | think Ms. Gates is just showng thereis
a difference in knowl edge and maybe you can
zero in. | don't know if your question was
di rect enough, but she is allowed to conpare
the | evel of expertise just as you questi oned
hi s know edge about certain areas.

MR. BROMN:  And, also, if | could

just add to the Board's view of this. M.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

106

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

107

Boni fant did not provide direct testinony, so
he has not previously been subject to cross
exam nati on by anybody. So | think having
chosen not to subject himto cross exam nati on
inthe first instance, sone | atitude would be
appropri ate.

CHAI RPERSON GRI FFI'S:  Under st ood.
Let's get quickly to it. Recei ved the
questi on?

M5. GATES. Does | SA recogni ze you
as an expert?

MR BONI FANT: | SA certification

Is not required in the State of Maryland. |

am not - -

MS. GATES: That's not what |
asked you.

MR, BONI FANT: I don't recognize
| SA.

M5. GATES: Do they recognize --
MR. BONI FANT: They do not
recogni ze ne.

MS. GATES: Thank you. Are you
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required to take any continuing education
courses to maintain your expert status?

MR BONI FANT: | am yes.

M5. GATES: And when did you | ast
renew your Maryland tree expert |icense?

MR, BONI FANT: It is renewed every
year .

M5. GATES: Thank you. How do you
keep abreast of new developnents in tree
protection issues and techni ques?

MR, BONI FANT: Can | answer?

MR KEYS: M. Chairman, | really
have to wonder.

CHAI RPERSON GRIFFI'S:  This is the
| ast one.

MR, KEYS: This is the |ast one?

CHAl RPERSON GRI FFI'S:  Last one.

MR, KEYS: First.

M5. GATES. Have you taken courses
In soil science?

MR, BONI FANT: | have not.

M5. GATES: Okay. You have a tree
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service. |s that correct?

MR, BONI FANT: That is correct.

M5. GATES: And what does that
entail?

CHAl RPERSON GRI FFI'S:  Let's get to
now t he substance of this case.

MR BONI FANT: Ckay. It entails
tree care.

M5. GATES: Ckay. And the use of
chai nsaws?

CHAI RPERSON R FFI S: | don't
under st and where you're goi ng.

MR KEYS: M. Giffis, | think
it's time to --

CHAI RPERSON CRI FFI S: I
under st and.

MR, KEYS: -- nove this cross to
rel evant matters.

M5. GATES: What experience --
t hank you, M. Keys. Wat experience do you
have desi gni ng and I npl enenti ng tree

preservation plans of this scale fromstart to
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finish?

MR, BONI FANT: This is probably
the | argest project, but |I have been invol ved
I N nunerous projects over the decades. Now,
nmy experience goes back 43 years, so | have
been involved in all sorts of tree care.

M5. GATES: But have you actually
designed the plan for this, the Tree
Preservati on Pl an?

MR. BONI FANT: Correct, | have.

M5. GATES: GCkay. Wuld you agree
this project is very technical in nature?

MR, BONI FANT: Yes, it is.

MS. GATES: And what in your
background as a tree expert gives you the
necessary skills to inplement a technical
project of this magnitude?

CHAI RPERSON GRI FFI'S: | think that
Is too broad of a question to even begin to
get into.

VICE CHAIR M LLER: Excuse ne, |'m

sorry. Are you --
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CHAl RPERSON Rl FFI S: Ri ght .
Those are interesting points.

VICE CHAIR M LLER: WIl you be
| npl ementing this project or are you just here
as an expert in this case?

MR. BONI FANT: | believe the plan
is that | wll be inplenenting --

VICE CHAIR M LLER:  Ckay.

MR BONI FANT: -- nmy end of this
proj ect .

VICE CHAIR M LLER: Ckay. Thank
you.

M5. GATES: And do you plan to be
on-site each day or on a regular basis, nore
t han once a week?

MR, BONI FANT: There are three
arbori sts. Two are [|SA-certified in our
of fice and one of us wll be there regularly.
A regul ar inspection schedule wll be set up
with the devel oper.

M5. GATES: How do you propose to

protect the sensitive roots of trees frompier
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fittings and grade beans when, typically, the
grade beam is dug into the ground 8 to 12
I nches between pier footings?

MR, BONI FANT: That is incorrect
I nformation, so we do not have to protect the
tree roots fromthese grade beans. They are
goi ng to be above grade.

M5. GATES: What is going to be in
t he ground hol ding them up?

MR, BONI FANT: The pier.

M5. GATES: Wl l, how close are
the piers?

MR. BONI FANT: They vary dependi ng
on the structure, and | think it's all
I ncluded i n the plans and Stan's architectural
drawings. | think that is all in there.

M5. GATES: But how close are
t hey?

CHAI RPERSON GRI FFI'S:  He answered
t he questi on.

MR. BONI FANT: Sone 6 feet apart,

sonme 8 feet, | think 8 feet apart.
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CHAI RPERSON (RI FFI'S: Do you want
to ask hima specific area? | nean, it's a
big plan, a lot of piers. | don't understand

how you coul d answer that questi on.

M5. GATES: Vell, 1I'm really
worried about -- I'mgoing to the root zones
of trees.

CHAI RPERSON GRI FFI'S: | under st and
t hat .

M5. GATES: And where these piers
are pl aced.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. GATES: And what is in the
gr ound.

CHAI RPERSON GRI FFI'S:  Under st ood.
How many piers are there in the whol e plan, do
you t hi nk?

MR BONI FANT:  Many.

CHAI RPERSON  GRI FFI S: Yes, over
10?

MR, BONI FANT:  Yes.

CHAI RPERSON CGRI FFI'S: Over 207

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, BONI FANT: Certainly.

CHAI RPERSON GRI FFI'S: About 70 or
80 maybe? GCkay. So the point is is that we
need to ask about specific piers if you want
to investigate that in cross or let's nove
ahead on ot her questi ons.

M5. GATES: | will defer to M.
Br own.

CHAl RPERSON @RI FFI S: Ckay. I's
that it? That's all you have?

M5. GATES: Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR BROMN: M. Bonifant, in your
43 years, have you had nuch experience? Have
you had any experience in directional
drilling? The ditch wtch is a tree
preservati on net hod?

MR. BONIFANT: Only indirectly.

MR, BROMN: Ckay.

MR, BONI FANT: | know that the
technol ogy is out there.

MR BROM: Ckay. A simlar
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question. Have you had any invol venment with
sheeting and shoring and that 1is being
proposed as a tree preservation nethod?

MR, BONI FANT: Not at all.

MR, BROMN: Ckay.

CHAI RPERSON GRI FFI S: Can |
I nterrupt you for a second? | want to go back
to your first question.

Are you aware of actual projects,
not that you were on them actual projects
that you used the drilling nmechani sn?

MR BONI FANT: Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, BROWN: And following up the
Chai rman, because he had a good I|ine of
questioning, are you aware of projects using
directional drilling on the w despread scal e
that is being proposed here?

MR, BONI FANT: | do not.

MR. BROMN: From a tree
preservation standpoint, would a project --

let ne start over.
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In this project, the 13 houses
bei ng proposed, they are what are creating the
tree preservation challenge. Is that correct?

MR, BONI FANT: | guess you're

tal ki ng about all therelatinginfrastructure,

et cet era.

MR. BROMN:  Yes.

MR, BONI FANT: O course.

CHAI RPERSON CGRI FFI'S:  Yes.

MR, BROM: For a plan of 13
houses is what | was referring to, and your

answer i s yes.

Wuld the challenges and the
| i kel i hood of survival or mniml damage to
the trees be reduced with fewer houses?

MR, BONI FANT: O course, yes.

MR. BROMN: Ckay. And can you --
i n looking at the Tree Preservation Plan, can
you guarantee or cone close to guaranteeing
that if you inplenented each one of the
el ements of the tree preservation plan, that

the trees wll survive?
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MR KEYS: M. Chairman, | don't
think that is a reasonabl e question, whether
he can guarantee a result.

CHAI RPERSON Rl FFI S: It's an

I nteresting point.

MR KEYS: | nean, it's not
asking --

MR BROMN: He is being offered.

MR KEYS: It's not asking for an
opinion. It's asking for --

CHAl RPERSON  CGRI FFI S: No, I
under st and.

MR KEYS. -- a guarantee.

CHAI RPERSON GRI FFI'S: | under st and
the objection. | nean, it raises the question
of actually going back to the D strict's
report that was indicating that it nust be
guaranteed. There is an environnental el enent
t hat says guaranteed. So what do you think?

VICE CHAIR M LLER | would Iike
to hear his response.

CHAI RPERSON CGRI FFI'S:  Yes.
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MR. BONI FANT: W can't guarantee
anyt hi ng, but we can guarantee that the trees
wi | | have an exceptional chance to survive and
limts on tree disturbance, whether it's to
the root system pruning of the canopy, all of
t hose t hi ngs have been studied for centuries.
So we know what the [imts are. W're well
within all those [imts.

If we do nothing there, | cannot
guarantee the beech trees wll survive.

CHAI RPERSON GRI FFI'S:  Under st ood.
Next questi on.

MR, BROAN: But if you did nothing
t here, you coul d guarantee that there woul d be
no danmage created to the beech trees, so the--

MR. BONI FANT: No.

MR. BROMN: -- developnent is the
intrusion, is the risk, correct?

MR. BONI FANT: For today' s
pur poses, yes, the risk is the devel opnent.

MR BROMN:. M. Chair?

CHAI RPERSON CRI FFI'S: Yes?
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MR, BROMN: | was brief.

CHAl RPERSON GRI FFI'S: I ndeed. How
about that? M. Gates, next wtness. M.
Andrul i s.

VICE CHAIR M LLER | have |ike
one fol |l ow up questi on.

CHAI RPERSON GRIFFI'S: A foll ow up
question from Ms. MIller while M. Andrulis
gets ready.

VICE CHAIR M LLER | just want to
know on what your opinion is based that these
trees would have an exceptional chance to
survi ve.

MR. BONI FANT: M/ experience over
the years has shown that, you know, if you
followcertain rules, your survival rate wll
be in the 90 percentile bracket. Al right.
In ny report, | had submtted several exanples
of projects we have been involved in. You
know, the limts of di sturbance on these trees
have to be nonitored. They have to be

controll ed.
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If they are, the success rate w ||
be in that 90 percentile bracket. Can |
guarantee 100 percent? | cannot. All these
I ssues they have brought up are easily
controlled if things are foll owed as pl anned.
You know, sone of our exanples in nmy original
pl an were exanpl es of extrene damage. And at
the | ast hearing, | even held up a picture of
a beech tree that had 75 percent of its root
system danmaged during construction.

Al | right. The vyear after
construction we were called in to save that
tree. Okay. Well, it's still a gorgeous tree
t oday. | have current pictures. You know,
things are not witten in stone, but we do
know t here are certain guidelines you have got
tofollow. Al the arborists in here agree on
t hat .

Al right. CQbviously, we have al
taken sides, but, you know, the fact is that
there are so many i ssues i nvol ved wi th pl aci ng

a structure over a root systemthat have not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

been touched on. For instance, the novenent
of gases through the soil. How does a patio
on piers inpact the flow of gases through
soil? Basically, not at all.

How does the patio or house on
piers inpact the conpaction of the soil in
that critical root zone? It has been shown
that it actually inproves that condition. So,
you know, you're getting partial information
here to, | guess, support whatever viewpoint
t hey want to support. You know, ny experience
has shown that yes, this plan will work. WII
sonmebody have to be there to inplenment it?
Every day probably.

CHAI RPERSON CGRI FFI'S: Thank you.

BOARD MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S:  Anyone el se?
Yes, follow up?

BOARD MEMBER ETHERLY: If | coul d,
| would like to followup on Ms. Mller's
guestion and M. Bonifant's response to it.

As you indicated, there are certain conmonly
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accept ed principles or general ly hel d
principles that if you followthem it is your
experience that there is a likelihood of
success. And | use that expression |ikelihood
or probability sonmewhat purposefully, because
| think | understand perhaps a little bit of
the tension in response to M. Brown's
questi on about guaranteeing here.

| don't think M. Brown neant it
that way. | understand where you were goi ng,
M. Brown. But | think perhaps in your line
of work, guarantees are very tough words to
work with, perhaps |ikelihood or probability.
All that being said, with regard to those
certain things that you do in every project
giving you a certain |likelihood of success, is
It your testinmony that you are doing those
things in this particular application?

MR BONI FANT: Yes.

BOARD MEMBER ETHERLY: And so it
woul d be your testinony that the principles

that you are attenpting to apply here are not
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as novel or, what's the word |I'm1| ooking for?

MR, BONI FANT: Far-fetched?

BOARD MEMBER ETHERLY: As perhaps
has been suggested. And |'mnot trying to be
coy or --

VR, BONI FANT: | understand the
guestion. And, you know, these are issues we
deal wth every day. You know, we are city
arborists. And so, you know, there are ways
that are being or techniques that are being
used on this project that have opened ny eyes
to possibilities in other areas.

BOARD MEMBER ETHERLY: Now, the --

VR.  BONI FANT: | see this as, |
guess, breaking new ground for ne.

BOARD MEMBER ETHERLY: Ckay. Now,
It's your testinony that with respect to that
breakage of new ground, no pun intended, you
have had experience with these new techni ques
I n various capacities. In sone instances you
have had experi ence as the i npl enentor, if you

wll, but in others you have per haps been nore
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of a, I don't want to say sideline

partici pant, but you have been | ess of a | ead

and nore of a participant with regard to
I npl enenting these new techniques, if you
will.

MR, BONI FANT: The only new

technique that | have had little experience

wth is the, | guess, size of the tunneling

project going on here. You know, everything

el se there we have been using in ny business

for decades. So, you know, basically, the

purpose of that tunneling or drilling is to

avoid contact wth the root systenms. So if it

can be shown that it does that, well, then

there you are.

BOARD MEMBER ETHERLY: Ckay. Now,

W th respect to the issue of disturbance or |
shoul d say even nore specifically the contact

wth the root system there is also, of

cour se, been consi der abl e di scussi on about t he

| npact of the water's ability to get to the

root system So | guess part of what |I'm
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ferreting out or learning here is that it's
one thing just to touch the root and do damage
toit or disturb it or upset it, it's another
thing to also inhibit its ability to get
wat er .

Is it your testinony or your
belief that the techniques that you are
applying here wll not inordinately damge or

inhibit the tree's ability to get water on the

site?

MR,  BONI FANT: Well, of course,
definitely.

BOARD MEMBER ETHERLY: And let ne
be clear. Water in sufficient enough
portions.

MR, BONI FANT: Correct.

BOARD MEMBER ETHERLY: For the
tree to remain viable and healthy.

MR. BONI FANT: Exanple No. 3 in ny
original plan was a property in Takoma ParKk.

BOARD MEMBER ETHERLY:  Yes.

MR, BONI FANT: That showed very
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| arge mature trees that had been built on or
actually built next to, extrenely closely, a
dri veway on one side, house on the other and
the reason those trees survived is because
t hat house was placed on piers. It is a very
| arge honme, three stories, you know, nany
t housands of square feet. These trees have

survi ved since 1985.

So with proper care, all this
stuff works. Soil, water, soil, gases in the
soil, a very inportant balance has to be

struck there.

BOARD MEMBER ETHERLY: Yes.

MR. BONI FANT: And as so, having
too much water can be as bad as having none.
So the fact that our experience has shown t hat
this works wthout having, you know, the
technical, | guess, data to show you, stil
points to the fact that yes, it works.

BOARD MEMBER ETHERLY: Ckay. Now,
and | appreci ate that point, because | believe

t he poi nt enphasi zes and we have perhaps used
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the dance or the ballet or the square dance
analogy to sone length today, but | think
perhaps it is very apropos, because | think
your point is there is not sinply going to be
one thing here that is going to necessarily be
t he dispositive factor.

O course, any direct inpact to
the tree root itself is going to have very

serious consequences, but there are also

aspects around soil. There are al so aspects
around water. It's a very conplicated
f or mul a.

What | want to ask you, as |
close, M. Chair, is wth respect to soil,
recogni zing that soil is not your expertise

and you' re not being presented and you do not
offer testinony with expertise in mnd, just
based on your experience, however, is there a
concern wth regard to the soil on this
property that would |l ead you to fear for sone
type of inpact to the ability of water to get

to these necessary -- these critical root
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zones?

MR BONI FANT: Everything that |
have observed on the property, at this point,
says that covering those root zones wth
surfaces on piers wll have little or no
I npact. You know, everything points to good
soil there. There are areas where we work
that the top soil is 2 inches deep and under
that hard pan. W have a very difficult tine
saving any tree in those areas. This is not
one of those areas.

| al so wanted to nention one ot her
t hi ng. Every tree on that property is
val uable. | see no tree as nore val uabl e than
anot her. Ckay.

BOARD MEMBER ETHERLY: Ckay.

MR, BONI FANT: And, you know, the
sane precautions have been taken with every
tree on that property.

BOARD MEMBER ETHERLY: Ckay.
Thank you. Thank you, M. Chair.

CHAlI RPERSON  GRI FFI S: Anyt hi ng
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el se? Followup? Let's nove ahead then.

MR, EUTSLER M. Chairnman?

CHAI RPERSON CRI FFI'S:  Yes?

MR, EUTSLER:. May | interject for
just a nonent?

CHAI RPERSON GRI FFI'S:  On what ?

MR, EUTSLER: In reference to M.
Boni fant's | ast statenent.

CHAI RPERSON @RI FFI S: No. Ms.
Gat es?

MS. GATES: M. Andrulis, we're
tal king about using piers on this property,
correct? And will you be using -- how do you
i nstall those?

MR, ANDRULIS: Well, | personally
don't install them

M5. GATES: | understand that.

MR, ANDRULIS: Nor do | personally
nore than conceptually design them W wll
have a structural engineer to design them W
wi |l have a contractor to install them

MS. GATES: How will they be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

i nstal | ed?

MR ANDRULI S: Conceptual Iy, you

drill a hole in a dianmeter of the pier you
want . You fill it wth reinforcing in the
appropriate design and you then fill it wth
a design concrete m xture. You go to a

certain recogni zed depth that your structural
engineer will tell you based on your soil's
engi neering information and you will design
that pier, reinforcing it in concrete mx and
add m xtures to worKk.

M5. GATES: So we're tal king about
drilling a hole, putting sonme sort of a sl eeve
into the ground and then putting concrete to
secure it?

MR ANDRULI S: | think that's
pretty correct.

MS. GATES: Ckay. And so does
this require the use of a drill rig?

MR. ANDRULI S:  Yes.

M5. GATES: And how does the dril

rig get noved around?
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MR, ANDRULIS: | think | addressed
that in ny rebuttal testinony |ast nonth.
There is a nunber of different drill rigs, a
nunber of different configurations you can
use. | thought | addressed that sone of these
piers, in sone of them --

M5. GATES: | don't recall it.

MR, ANDRULIS: In sonme of the nore
sensitive areas wll be drilled by a tw --
with a portable two man drill. Adrill that,
| believe, weighs 157 pounds, that two guys
carry. W at our arborist direction, we
spread mul ch over the area. W put protective
mats, so they are not wal king directly on the
soil, and therefore on the tree roots, but
this cushion, which is known to work in
protecting tree roots, is put down first.

The gentlenen carry this rig to
the drill site. They set it over the drill
site and they drill down. That woul d be done
for sonme of them Qhers can be reached from
using a |l arger piece of equi pnent, but putting
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It wthin the footprint of the house or that
part of the house that woul d have a basenent.

And those drills have articul ating
hydraul i c arns that you can go over a criti cal
root zone and drill a pile wthin that
critical root zone w thout any intrusion or
harmto a root system of trees.

M5. GATES: kay. | want togoto
the ditch witch for a mnute. D d you say you
plan to use it to install the sanitary sewer
i nes?

MR, ANDRULIS: A ditch witch, that
ditch wwtch nodel which I showed is the size
and cl ass of nmachine that, yes, we believe we
wi || be using.

M5. GATES: So it would Dbe
hori zontal boring?

MR, ANDRULIS: We believe we w |
be wusing and if the -- one of the
subcontractors that we spoke to, if we happen
to use that subcontractor, we w |l probably be

usi ng that exact nodel.
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MS. GATES: Have you determ ned
where the main sanitary sewer connection is?

MR, ANDRULI S: The sanitary sewer,
| think, M. Afful could address this nore,
but better, but the sanitary sewer runs down
Chain Bridge Road. The mddle -- under Chain
Bri dge Road.

V. GATES: So it actually
connects in Chain Bridge Road to an existing
sewer ?

MR, ANDRULI S:  Sone of ny exhibits
| ast nonth showed three connections from our
site to sanitary -- to utilities in general,
but to sanitary sewers specifically.

M5. GATES: Right.

MR, ANDRULIS: Well, one each at
the three curb cuts that we have. vell, |
shoul d back up. One each at the two curb cuts
we have at House A and the drive with the
allay of trees. W have connections to
sanitary sewer in the street in those two

pl aces. And then we borrowed the curb cut of
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the historic school and go through that in an
easenent under that roadway to connect the
third tine.

MS. GATES: Thank you. | have
| ooked at your presentation here and |
couldn't quite figure that out. How can you
ensure the grade and the true direction, the
straightness of this pipe? Because we had
testinony that if the ditch wtch were boring
along and it were to hit sonme rock or
sonething, it would sinply go under it or
around it. Youreally can't have el bowjoints
In a sanitary sewer.

MR, ANDRULIS: Right. | think ny
testinony that explained that was alittle bit
nore nuanced. It is directed. It is
generally controlled by a radio signal from
the drill head and that's broadcast and
received at two different |ocations on the
site. One nobile and one at the drill rig.

Your specific question of how you

direct that, there is controls on the drill
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machi ne that will allow the operator to steer
It right, steer it left, steer it down, steer
It up, increase the speed, decrease t he speed,
back it up. And in your specific question

about what happens if you hit a rock, ny

testinony here today | think is consistent
wth what | said a nonth ago, is we don't
anticipate that there will be |arge boul ders

or large rock outcroppings in this, based on
the subcontractors and the manufacturers
experience in the Washi ngton regi on.

MS. GATES: And yet they exist
right across the street in Battery Kenble
Par k.

MR, ANDRULIS: May | finish ny --

CHAI RPERSON GRI FFI' S:  Yes, fi nish.

MR, ANDRULI S: And if we do
encounter snal | er rocks, smal |l er boul ders, the
drill head is likely to push those out of the
way depending on the angle of incidence,
depending on the size of the Dboulder,

dependi ng on what else is there. If we -- and
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also, the anticipated drilling machine is
powerful enough to go through sone "soft
rocks," like a linmestone, that kind of thing.

If we had a rock outcropping that
deterred us fromfoll ow ng the designed Iine,
we do what we do always in construction when
you are faced wth unforeseen circunstances.
You either redirect that Iline around the
boul der or you get a nmachine that wll go
t hrough t he boul der.

The downsi de of getting the |arger
machine that wll go through rock is it
certainly will increase construction costs and
construction tine and the nore powerful the
machi ne, generally, the larger it is. So
generally, you have to be a little bit nore
careful how you nove that machi ne around the
site.

M5. GATES: Well, going back to
t hat answer, so we're tal ki ng about a sanitary
sewer line that is normally graded downward,

sothat it flows. So howw Il you, if you do
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encounter a rock outcrop, again, there are
certainly large rock outcroppings in Battery
Kenbl e Park across the street, so | can't
I magi ne you aren't going to find any on this
site, how do you guarantee the trueness of
that sewer |ine?

MR, ANDRULI S: | can't guarantee
anything. This is man-made. You know, we're
men doi ng worK. Not hi ng can be guarant eed.
| think in ny earlier response | described
what we woul d do, what we anticipate we would
encounter and what we would do when we
encount er sonething we don't anticipate. And
I f you would like, | could repeat that.

CHAI RPERSON CRI FFI S: Let's keep
goi ng.

M5. GATES: 1'll ask you the sane
guestion | asked M. Bonifant. How many
projects of this nmagnitude have you nanaged
fromstart to finish?

MR ANDRULIS: |f you nean nmanage,

you nmean nanaged the architectural design?
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M5. GATES: Um hum

MR, ANDRULI S: If we use tota
construction cost as the neasure --

MS. GATES: No. We're talking
about the --

MR, ANDRULI S: -- you -- excuse
ne. You asked the magnitude. That's ny
yardstick for magnitude and conplexity of a
j ob would be total construction cost. So it
woul d only be one industry recogni zed.

CHAI RPERSON GRIFFI'S: What is it?

MR, ANDRULI S: The answer woul d be
scores.

CHAl RPERSON GRI FFI'S:  Fol | ow up?

M5. GATES: Are you -- is it your
under st andi ng, given that | evel of di sturbance
of this site, that once construction begins
that all houses wll be built? | don't nean
13 houses going up at the sane tine. But that
there will be a progression, it won't be a
matter of the property sitting disturbed for

si x nonths, eight nonths, a year waiting for
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a contract to be signed?

MR, ANDRULI S: ['m not sure |
qui te understand the question.

V5. GATES: How wi || this
devel opnment proceed once all the utilities,
etcetera, have been installed?

MR, ANDRULIS: GCkay. | think you
have hit on what we have tal ked about before
Is, | believeintestinony, that we antici pate
installing all the infrastructure at once.
After that, | believe market conditions w ||
di ctate whether we build five houses at once,
whet her one house is constructed and then
another. The only restrictionin construction
sequence that | foresee is that the house on
Lot B needs to be constructed before the house
on Lot C needs to be constructed before the
house on Lot D.

That is the case, because we're
using the Lot C and D lots as -- except for
the area of those | ots that are ri ght adj acent

to the line of beech trees are treel ess and
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t herefore woul d gi ve us easy access to our --
for our construction equipnment to Lot B.

M5. GATES: The further away from
the decision of this Board where there is an
order in effect, howw || future construction
be managed to ensure that the BZA order is
observed?

CHAl RPERSON Rl FFI S: | don't
under st and what you' re asking.

M5. GATES: Well, if this project
-- we don't know the tine line here.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. GATES: If this project were
to extend out for a period of 10 years, |
think the people building at the end of the
project are less likely to observe the BZA
or der.

CHAI RPERSON CGRI FFI' S: Why?

M5. GATES: I just find that
that's true. As BZA orders are witten and we
get further away, thereis lessinclinationto

I npl enent .
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CHAI RPERSON GRI FFI'S: Do you t hi nk
they aren't required?

M5. GATES: Pardon?

CHAI RPERSON GRI FFI'S:  There woul d
be less requirenent for themto conply with
our order?

M5. GATES: No, no, no, no.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. GATES: No, no, no. The
requi rement, of course, is there. | think
iIt's the observance of the requirenent, the
I npl enmentati on of the order.

CHAl RPERSON GRI FFI S: Ckay. " m
not sure he can answer that for you though.
You want himto speculate on how it wll be
observed, even though he is required to
observe it?

M5. GATES: Wll, | asked him |
think, was it his understanding that all the
houses woul d be built at the sane tinme and the
answer was no.

CHAI RPERSON CGRI FFI S: Ri ght. I
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under st and t hat.

M5. GATES: And so the second part
of your answer, | guess, went to staging of
this project where you woul d store equi pnent.
In other words, House A needs to be built
before B or where is the staging for this
proj ect ?

MR, ANDRULIS: | was speaking, in
response to the last question, to nore to
construction access than to stagi ng. Wen we
are building Lot B, ny client intends tolimt
what -- for Lot B, exanple, but anyway,
intends to limt the anount of construction
stagi ng, you know, on-site here. And you
certainly have the areas that when the first
houses are being built, you have the areas
that do not have critical root zones wthin
that you could nore economcally stage than
| at er phases of the construction.

MS. GATES: | have no nore
questi ons.

CHAI RPERSON CGRI FFI'S: M. Brown?
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MR, BROMN: And at sone point a
fair warning that nmy questions may kind of
transcend, M. Andrulis, to M. Afful, even
t hough they both testified.

MR AFFUL: Afful.

MR. BROMN:  Afful ?

MR AFFUL: Afful.

CHAI RPERSON CGRI FFI'S:  Afful .

MR, BROMN: Af ful . So that
fortunately he is available. M. Andrulis,
you testified, but I want you to clarify. How
many | ots make us this site?

MR ANDRULIS: W have designed 13
| ot s.

MR. BROMN: No, | was unclear, so
ny apol ogi es. How many lots currently make
up, conprise the land area of the site?

MR, ANDRULI S: Yes, it would
depend on one's definition of a |ot. I
understand there i s a survey that we have t hat
show t hree parcels and one lot. | don't know.

| have never bothered to becone an expert in
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the | egalese of lots, whether it's a record
| ot or that kind of thing. So there are three
different pieces of Iland, four different
pieces of land in the 3.5 acres. | don't know
the | egal status.

MR BROMN: But given that
uncertainty, you testified that for each of
those lots that three trees per |lot can be
removed under the overlay regul ati ons?

MR, ANDRULI S: | think | did
testify to that. And since we have a new
attorney, M. Keys, he has pointed out that I
was incorrect in that and that we have three
trees -- allowed to renove three trees per
proposed lot. So we're allowed to renove 39
trees.

MR  BROMN: That's a rather
remar kable leap, M. Andrulis. Could you
explain to nme on what basis that -- you are
taki ng that position?

MR KEYS: M. Giffis, this

question really goes to a legal matter that
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we're going to have to decide with respect to
t he application of the overlay standards. And
| think that's thetineit's alegal argunent.
Because | think this is a legal conclusion
about how one interprets these regul ations.

CHAI RPERSON QR FFI S: I
understand. Wen did you think that was goi ng
to happen?

MR KEYS: Wll, |I'm certainly
goi ng to argue in closing.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. GATES: M. Chairman, could we
ask Ms. Bailey to read what she said to us
this norning at the opening of this hearing?

CHAI RPERSON  GRI FFI S: VWhat, for
t heoretical purposes?

M5. GATES: It refers to a single
subdi vi ded | ot .

CHAI RPERSON GRI FFI' S:  That's okay.
Yes, we understand what the application says.

MR BROMN: ['Ill continue on. M.

Chair, that raises the concern that we have
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had all al ong and we have got issues on storm
wat er managenent and trees and then -- and now
even at this point, we're saying well, no,
we're wong. It's not what three tines four,
12 trees, no, it's 39. And that's the kind of
thing that, one, the applicant has t he burden.
CHAl RPERSON Rl FFI S You're
shocked by that? That took you by surprise?
MR BROMN: Yes, | am

CHAI RPERSON GRI FFI'S: Ckay.

MR. BROWN: Because, quite
frankly, | would never -- and I'm in the
busi ness of advi si ng peopl e, that's

mal practice per say for ne to advise any
client, M. Bender or anyone, that he gets
three trees per 13 lots he i s proposing here.
| mean, that's just --

CHAI RPERSON GRI FFI S: Vell, it's
sonet hi ng.

MR BROMN: It flies in the face
of the reading of the statute.

CHAI RPERSON CGRI FFI S: That's too
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dramati c.

MR. BROMN: But it --

CHAI RPERSON CRI FFI'S: It seenmed to
me to be raised and | understand it's -- well,

"Il |eave that go.

MR BROMN: It's not credible, M.
Chai r man.

CHAl RPERSON CRI FFI S: Even the
Urban Forestry Adm nistration's report today
rai sed that el enent and t hat di scussi on, which
I's what sone of the Board's questioning was
going to. So | don't know | was ready for
that to cone up.

MR BROWN. \Well --

CHAI RPERSON R FFI S: |  nmean, |
think that's a true class of the overl ay.

MR, BROAN:  And |'mabout to bring
that up in ny cross exam nation. And M.
Bail ey --

CHAI RPERSON  CGRI FFI S: It was
anticipated. So let's get to it.

MR, BROMN: And | think basically
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an assertion has been made that limted by --
my limted resource in cross exam | can't
respond to. And it's not even a credible
assertion. There has now been an assertion
made that he gets 39 trees and that idea has
been planted in the Board's -- in the record
here wthout an adequate opportunity to
respond to that, except for in cross
exam nati on.

CHAI RPERSON GRI FFI'S: Ckay.

MR, BROM: "' m sorry. | forgot
to give --

MR. KEYS: No one has asserted --
| mean, M. Andrulis' comrent -- well --

VICE CHAIR M LLER | just want to
ask a question while they are conferring for
a second and that is | understand that there
Is a legal question here, but ny question is
does that change the nunber of trees that you
are planning on cutting down? Has t hat
changed?

MR KEYS: No. The application
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has not changed in the slightest. W have
identified the nine trees that we propose to
remove and that wll be the limt. And |
woul d hope the Board's order would establish
that as the limt for tree renoval.

VICE CHAIR M LLER  That woul d be
the imt regardless of how that issue was
resol ved?

MR. KEYS:. Regardless, regardless.

VICE CHAIR M LLER.  Ckay.

MR BROWN: But, M. Chairman,
obvi ously the nunber of trees that are going
to be renoved is inportant. But the nunber of
trees that are going to be renoved in
relationship to the overlay standardis really
a threshol d question that we have to reach.

And then all of a sudden -- you
know, | would like to proceed with ny cross
exam nation recogni zi ng that thi s sudden shift
to the 13 lots and 39 trees, one, is not
credible. It's not supported by the record.

But that kind of |ast m nute changes are just
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what , you know, I think has put an
i ncreasingly heavy burden on the Board's
ability to conplete their record.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BROMN: M. Andrulis, and |'1]
point you, there is a drawing here, and it's
actually a full size version of a draw ng t hat
was included in the application. This is the
-- and | know you're not used to D.C., but
they call it a Sanborn Atlas. |It's based on
the official records of the District, as far
as property i s concerned.

And can | ask you, is it correct
on this that part of the site is Lot 827, the
small 1,763 square feet, that's part of the
site?

MR. ANDRULI S:  Yes.

MR,  BROMN: And then also the
remai nder of the site is Lot 822, which
enconpasses what used to be the three parcels
t hat you can al so see, unfortunately, faintly?

MR ANDRULIS: 822 is on the site,
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yes.
CHAl RPERSON GRI FFI'S:  Yes.
MR, BROMN: And if you |ook at,
and | draw your attention to the property

information sheet, which is a D strict of
Col unbi a dat abase, up at the top Lot 822.

CHAI RPERSON  GRI FFI S: VWhere are
you?

MR. BROMN: Over here.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, BROMN: It just says Square
1425, Lot 822.

MR ANDRULI'S:  Um hum

MR, BROMN: Wi ch we have just
referenced on the picture. And it's 152,000
square feet, 3.5 acres. And then the
foll ow ng sheet shows Lot 827. So with that
i nformation, am| correct that this lot, this
siteis conprised of two | ots, Lot 822 and Lot
8277

MR, KEYS: Only a portion of 822.

MR ANDRULIS: | really amnot an
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expert in the legal definition of lots, so |
don't knowthat |I'mthe person to answer that.

MR,  BROWMN: Well, you are the
architect designing a project based on a
certain piece of land and you're unable to
identify the site as being conprised of Lot
822 and Lot 827.

MR KEYS: M. Chairman, | think
M. Brown is being argunentative. The record
speaks for itself. There is a plat of the
land with the parcels identified. The
underlying parcels. What M. Brown i s talking
about are tax |ot nunbers.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, KEYS: If we're going to talk
about the lots, we're going to tal k about the
parcel s underneath them The unsubdi vi ded
original parcels of land. And | think that's
what focuses the question. Wen you take the
context --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KEYS: -- of this land --
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CHAI RPERSON CRI FFI S: I
under st and.

MR KEYS: -- how do you read the
regul ati ons?

CHAl RPERSON GRI FFI'S: Do you want
to rephrase or nove ahead?

MR BROWN: Al right. M. Chair,
| mean, | think it is relevant, because they
have gone from taking the position of four
parcels, which clearly their own draw ng show
doesn't exist, because the parcel nunbers have
been obscured to create the two lots. Thisis
their draw ng. It was submtted in the
record. So I'm making the point that M.
Andrulis is incorrect in the application, his
testinony, he says there are four |ots.

MR, KEYS: They are |lots.

CHAl RPERSON GRI FFI S: You can't
guestion the --

MR, KEYS: That's not our draw ng.

CHAl RPERSON GRI FFI S You can't

force himto answer whet her he knows the | ots
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or can identify the lots of the property.
That's where you were going. So let's keep
novi ng.

MR, BROAN: Al right.

CHAI RPERSON @RI FFI S: He can't
answer your |ast question.

MR. BROMN: There has been -- |et
me see. M. Andrulis, how many houses could
be built on this site as a matter-of-right?

MR. ANDRULI S: My analysis
I ndi cates nine.

MR, BROMN: Ckay. So that 13
houses is an increase of four houses over
matter-of-right, correct?

MR. ANDRULI S:  Yes.

MR, BROAN:  And that four houses
represents a 44 percent increase in the nunber
of houses, the density on the site?

MR KEYS: You don't know the
massi ng.

MR ANDRULI S: Yes, | don't know

the nmass. And 1f your -- density is
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calculated in a nunber of different ways,
square footage, nunber of units.

MR, BROWN: In this case, let's
keep it sinple, nunber of houses. It's al nost

a 50 percent increase.

MR, ANDRULIS: | can't do the --

MR, BROMN: In the nunber of
houses.

MR ANDRULIS: ~-- 13 divided by 9

times 100 conputation in ny head.

CHAI RPERSON GRIFFI'S: Well, let's
nove ahead.

MR, ANDRULI S: But except --

MR BROMN: Al right. But would
you consider that increase of four houses of
44 percent, trust ne, it's 44.4 percent, woul d
you consider that a substantial increase in
density over matter-of-right?

MR ANDRULIS: No, | wouldn't. It
depends on how you define substantial. I
think it's a reasonable -- four additional

houses i s a reasonabl e anount.
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MR, BROM: kay. And taking in
your rebuttal subm ssion, you subm tted tabl es
on average |lot size of the project in
conpari son to the nei ghborhood. |[|'m correct
that your nunbers were that the average | ot
size in this project is 9,938 square feet?

MR, ANDRULIS: Yes, | think so.

MR. BROMN:  And by conpari son, the
average |l ot size in the neighborhood is 19, 327
square feet? Again, your nunbers. I[t's in

your tabl e.

MR, ANDRULI S: That's average
| ot s. Yes, | think that's correct. That's
the average lot size of all the, | think it

IS, 45 houses | was able to find tax records
for. Sone built centuries ago, sonme built
under the sanme zoning restrictions as we have.
CHAl RPERSON GRI FFI'S:  Sure.
MR BROMN: But taking the
average, the lots in M. Bender's project are
hal f the size, the average |lot size is half

the size of the average of the nei ghborhood
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houses?

MR, ANDRULI S: No, they are
slightly nore than hal f.

CHAl RPERSON GRI FFI S: What graph
are you | ooking at?

MR, ANDRULI S: This is in our
rebuttal under area conparison. The second
sheet in there.

CHAl RPERSON  CGRI FFI S: Got cha.
Ckay.

MR, BROWN: So |I'm correct that
the I ot sizes are slightly I ess than half the
si ze. M. Bender's project lot size are
slightly less than half the size of the
nei ghbor hood | ot s?

MR, ANDRULI S: No. You are
I ncorrect.

MR. BROMWN: They are slightly nore
than half the size?

MR, ANDRULI S:  Yes.

MR, BROM: Al right. So that

It's correct that |lots that are slightly nore
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than half the size of the adjoining lots are
havi ng houses t hat, based on your nunbers, the
average house size is larger than the average
| ot size in the nei ghborhood?

MR,  ANDRULI S: Sur e. Now, let's
| ook at the nunber.

MR BROWN: | didn't ask you. Yes
or no? You're building a |arger house than
t he average. Am | correct? Yes or no?
You're building a l|arger house than the
average in the neighborhood on a lot that's
slightly nore than half the size of the
nei ghbor hood houses?

MR ANDRULI S: In that one
definition of context, yes.

MR. BROMN: Ckay. So you pointed
to four houses that were constructed post
overl ay in enact nent of the Chain Bridge Road/
Uni versity Terrace Overlay. Can you tell ne
whi ch of those houses were purchased and trees
renmoved prior to the effective date of the

overl ay?
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MR, ANDRULI S:  No.

MR BROWN: Ckay. So you woul d be
surprised to find out that sonme of those
houses the work occurred before the -- the
tree renoval occurred before the overlay took
effect in Decenmber 19997

MR, KEYS: |Is that a question?

MR, ANDRULI S: | don't -- no, |
don't think I would say I woul d be surprised.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, ANDRULI S: | don't think I

woul d say | woul d be not surprised.

CHAI RPERSON CRI FFI S: Next
questi on.

MR, BROMN: What woul d happen in
the event that -- you have placed bridges in

various driveways for tree preservation
purposes primarily. 1s that correct?

MR. ANDRULI S:  Yes.

MR. BROMN: Ckay. And what would
be the i npact If those bridges were

subsequent |y renoved and repl aced by pavi ng or
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surface?

MR, ANDRULI S: That woul d i ncrease
the tree root disturbance. That would
I ncrease the tree root disturbance. | would

assune that whoever 1is involved in the
project, at that time, would be consulting
Wi th our arborist to see if that was a viable
change. And if it was in the spirit and what
we agreed to build, so | don't see as that
woul d ever occur.

MR, BROMN: You discussed the
drilling of manholes in the existing entry
driveway. Am | correct that the dianeter of
t hose manholes are 6 feet?

MR. ANDRULI S: No.

MR. BROWN: Then, please, tell ne
what the dianeter of those manhol es are.

MR. ANDRULI S: The inside dianeter
I's, approxinmately, 4 feet.

MR,  BROWN: What is the outside

di aneter ?
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MR,  ANDRULI S: Approxi mately, 5
feet.

MR. BROAN:  All right. And how do
you propose to install, vertically install
t hose manholes? O even use the drill --

MR KEYS: I believe that
informationis in the record. That was direct
testi nony. | think M. Parsons was very
concerned about how that was done. [t's in
t he record.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, KEYS: This is repetitious.

MR BROM: The -- you -- am |
correct you plan to use vertical drilling to
i nstall those manhol es?

MR. ANDRULI S:  Yes.

MR, BROMN: Al right. And you
have taken i nt o account or have you taken into
account the soil that is going to be created
as a result of that drilling operation?

MR, ANDRULI S: |'"m actually not

sure what you are getting at.
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MR BROMWN: Well, you're going to
drill the -- renove the soil, correct?

MR. ANDRULI S:  Yes.

MR BROMWN: And to do that, you're
going to have to bring in how !l arge a piece of
equi pnent ?

MR, ANDRULI S: You could do it
wth as small a piece of equipnment as a
bucket, a 2 gallon pail. You could do it.
You could do it wth a huge piece of
equi prent . | wll do it -- the contractor
will berequiredtodoit with a size piece of
equi pnment that will not inpact the trees.

MR. BROMN: There is a difference
In inpact between drilling it and using a
bucket . |s that correct? So it nmakes a
difference froma tree preservati on standpoi nt
whet her you drill as opposed to an alternative
met hod?

MR.  ANDRULI S: Yes. Yes, ny use
of the termbucket did not nean the bucket of

a frontend | oader, which you m ght have taken
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It to. | was being a little bit factitious
about you could do it in -- carry the soi
away by hand as opposed to by machi ne.

MR, BROMN: And by hand or by
machi ne, what are you going to do with that
soil? Are you going to stockpile it sonewhere

on the site? Have you identified that?

MR. ANDRULI S: | believe that it
will -- well, | don't believe. It will be not
stored on-site. It will be taken off-site.

MR. BROMWN: | mmedi ately? The guy
wth the bucket wll immediately run off the
site?

CHAI RPERSON GRI FFI'S: Where are we

going wwth this?

MR BROMWN: Well, | nean, this is
part of the ineffectiveness of Cross
exam nation, but I'mtrying to respond to a

plan to -- we're going to acconplish a goal by
X, Y and Z nethod. And I'mtrying to bring
out the fact that that X, Y and Z net hod does

I nvol ve ot her things.
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The amount of disturbance, the
soil that needs to be handl ed, stockpiled,
renoved, the size of the equi pnent to be done.
Al'l these things have inpact and this is a
very detail -oriented case, given the nature of
the issues, the tree preservation. And |
think it's fair game to ask these questions.

CHAI RPERSON GRI FFI'S:  But ask t hem
and have them answered and nove on.

MR, BROMN:  Well, | nean --

CHAI RPERSON GRIFFI'S:  Is there an
area that has been designated for this soil
storage before it's renoved off-site?

MR, ANDRULI S: No. |  would
anticipate that we would use a truck that you
woul d store it in.

CHAl RPERSON GRI FFI S: And who is
goi ng to make those decisions and |ay out the
pl an? Wo i s doi ng neans and net hods on this?

MR. ANDRULIS: Not the architect,
typically.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MR,  ANDRULI S: It's the general
contractor and wwth the owner's input and this
particular developer has 50 sone years
experience in contracting. So he wll advise
t he general contractor as to nethods as wel|.

CHAI RPERSON GRI FFI S: So for you
pur poses, what assurances do you have that
your end result as you are designing this is
going to be inplenented? |  nmean, what
assurances? What role do you play in assuring
the neans and nethods neet your goals and,
frankly, that which m ght be approved in this
heari ng?

MR, ANDRULI S: Well, if you're
tal ki ng specifically about tree preservati on,
we have a tree -- have identified tree
protection zones, tree root protection zones,
whi ch are no staging is going to occur there,
no construction, except for very mnor. Hand
construction is going to occur and no storage
of waste.

CHAI RPERSON (Rl FFI S: Wi is
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responsi ble for review ng and understandi ng
and nmaki ng deci sions on that?

MR, ANDRULI S: Those that affect
the trees would be primarily our arborist.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. ANDRULIS: As an architect --

CHAI RPERSON CGRI FFI S: This is a
conpl i cated project.

MR ANDRULIS: Right.

CHAI RPERSON GRI FFI'S:  As has been
asserted. |If thereis an RFl out on the field
sayi ng, you know, well, we want to dunp all
this soil down in this one area, who answers
t hat ?

MR, ANDRULI' S: Typically, it would
be the architect.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, ANDRULI S: Typically, ne.

CHAI RPERSON GRI FFI S: So you're
nore of the central person that woul d at | east
gather that information and get the answers

fromthose specific experts on the teamthat
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coul d answer those?

MR, ANDRULI S:  Sure.

CHAI RPERSON GRI FFI'S:  Ckay. \What
el se?

MR,  BROWN Wuldn't, in your
experi ence, M. Andrul i s, the |ocation,
stockpiling of soil and other issues rel ated
simlar to or related to this drilling
operation, shouldn't that be shown on your
Sedi ment Control and Di sturbance Pl an?

MR ANDRULI S:  No.

MR, BROMN: Ckay.

MR ANDRULI S: It's not required
to be shown.

CHAI RPERSON GRI FFI' S:  That's okay.
| think it's a right.

MR, ANDRULI S: I think 1 just
expl ai ned how we weren't going to stockpile.

CHAI RPERSON GRI FFI'S:  Under st ood.
Al right. Next question.

MR. BROWN: The bay-saver unit it

at a depth of about plus or mnus 12 feet. |Is
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that correct?

MR, ANDRULIS: Vertical depth?

MR,  BROM: That may be a M.
Afful question.

MR. ANDRULIS: Yes, | would want
to defer to M. Afful about that.

MR BROM: Al right. Let ne
just make sure. M. Chair, why don't | try
to --

M5. GATES: Could | ask a question
while M. Brown is finding his paper, his
question, please? You just nentioned that M.
Bender has been in the devel opnent busi ness
for 20 years. How many houses has M. Bender
built during that tinme?

CHAl RPERSON @RI FFI S: That's all
right. He can't answer that.

M5. GATES: Wiy?

CHAl RPERSON R FFI S: Wiy woul d
you want himto answer that?

M5. GATES: Well, he did introduce
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CHAI RPERSON GRI FFI'S: | under st and
that. It doesn't nmean he knows the nunber of
houses that he has done.

MR KEYS: Correct.

CHAI RPERSON GRI FFI' S:  That's okay.

M5. GATES: Pl ease.

CHAI RPERSON GRI FFI'S:  That's good.

MR, BROAN: Wiy don't we take M.
Afful? Can | switch?

VICE CHAIR M LLER | just want to
ask a quick questionto M. Andrulis. Just to
foll owup with sone things you said. You said
that nine houses could be built on this
property as a matter-of-right. |[Is that what
you sai d?

MR ANDRULI S:  Yes.

VICE CHAIR M LLER How is that?

MR, ANDRULIS: | did a quick --

VICE CHAIR M LLER  What was t hat
based on?

MR, ANDRULI S: | did a quick

conceptual study and | arrived at ni ne houses.
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VICE CHAIR M LLER: And woul d t hey
all face the street and not need special
exception relief?

MR, ANDRULI S: They woul d not need

speci al excepti ons. They would all, in the
| egal definition, | guess, of facing the
street, face the street. Sone would not be

visible fromthe street though, but their lots
woul d touch the streets. They woul d al so,
just to elaborate, rely on, to a certain
extent, easenents over one property to the
other to mnimze the nunber of curb cuts.

VICE CHAIR M LLER Ckay. My
other question is in this binder that was
submtted as rebuttal, and you addressed this
guestion of average I|ot and house size
conpared wth average | ot and house sizes in
t he nei ghborhood, and what exactly is that
germane to with respect to our consideration
of this application? Wy is it in here?

MR. ANDRULI S: Wl |, t he

Preservation Commttee brought it up, |
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believe, with the intent of show ng that the
houses we propose are not in scale with the
nei ghborhood. Now, it's not a black or white
| ssue here, obviously. You have sone
properties, anachronistic properties that are
| eft that are open acre and have small| houses.
The cenetery, for instance, which drives the
exi sting average |lot size way up.

| f those anachronistic |ots went
away, the average |lot size of the existing
t hrough the decades would cone way down. I
also included, as the Board asked for, a
calculation of the nean lot size. And | also
I ncl uded what | thought was a very instructive
average of the average of the houses that are
bei ng built under the sanme zoning restrictions
as we're operating under.

VICE CHAIR M LLER. Thank you.

MR SUSSMAN: M. Giffis,
Chairman Giffis?

CHAI RPERSON CRI FFI'S:  Yes?

MR SUSSMAN: May | be permtted
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to ask a few questions?

CHAI RPERSON GRI FFI S: It's up to
your counsel. It's his case. Yes, please, go
ahead.

MR SUSSMAN. Thank you.

MR KEYS: M. Giffis, he is
represented by counsel.

CHAI RPERSON GRI FFI S: | know.

MR KEYS: Are we opening this up
to anyone in the audience to ask questions?

CHAI RPERSON CRI FFI S: For
adm ni strative ease, so that M. Brown doesn't
have to read these questions and then wite
t hem down, absolutely. Let's fire themoff.

MR, SUSSMAN: Ckay. M. Andrulis,
could you describe for us the provisions of
the overlay that apply to trees over 72 i nches
I n circunference?

CHAl RPERSON GRI FFI'S:  No. W need
sone hard hitting questions here. W can read
t he overl ay.

MR SUSSMAN. Ckay. Well, let ne

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

ask you this question. Do you agree with ne
that if a tree is over 72 inches in
circunference it cannot be renoved? Do you
agree with that?

MR KEYS: He didn't testify to
any of this in his rebuttal.

MR, SUSSMAN: He is --

MR KEYS: We're perfectly happy
to talk about construction nethods, house
Si zes, |ots.

MR, SUSSMAN:  All right.

MR, KEYS: Anything he referenced
in the rebuttal. He didn't tal k about trees.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR SUSSMAN: These questions go
to conpliance with the overlay and M.
Andrul i s has consistently been the w t ness who
has represented to the Board that all of the
requi renents of the overl ay are being conplied
Wi t h.

CHAI RPERSON CRI FFI S: Then let's

go to specific cases of which you think there

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

173

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

174

IS an error.

MR SUSSMAN:.  Ckay.

CHAlI RPERSON GRI FFI'S:  And ask him
about a tree.

MR, SUSSMAN: | want to ask this
questi on. Are you aware of how many trees
over 72 inches in circunference were being
renmoved under your proposed plans? Are you
aware of that?

MR, ANDRULI S: No. Vell, we --
|"m aware of what we listed in our all tree
dr awi ng.

MR SUSSMVAN: Ckay. Which tree
are you referring to? Are you referring to
this drawi ng here?

MR, ANDRULI S: Actually, we shoul d
have it here. In the June 30'".

MR, SUSSMAN: Ri ght.

MR ANDRULIS: Right.

MR, SUSSMAN.  Okay. And how many
trees are there?

CHAI RPERSON @RI FFI S: Act ual |y,
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let's slow dowmn a little bit, because that's
all fun and ganes, but actually, it's just for
us. Wat are you | ooking at?

MR, SUSSMAN:. | am | ooking at the
portion of the plans which is described as all
trees. And it lists the --

CHAI RPERSON CGRI FFI S: What
subm ssion? |Is there an exhibit nunber?

MR. SUSSMAN:  This one is in the
applicant's plans.

CHAl RPERSON @RI FFI S In the
original subm ssion?

MR, SUSSMAN: | think so.

MR KEYS: M. Chairnman?

CHAl RPERSON GRI FFI S: Wy are we
goi ng back to the original subm ssion?

MR KEYS: The exhibit speaks for

itself. It's there.

MR, SUSSMAN: | haven't gotten to
nmy question, M. Keys. | haven't gotten to ny
questi on.

CHAI RPERSON GRI FFI'S: Wl |, that's
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what we're here for. Let's get to the
questi on.

MR,  SUSSMAN: Ckay. My question
Is do you believe that all of the trees 72
I nches and over in circunference that are
bei ng renoved can be renoved in conpliance
W th the overlay?

MR, ANDRULIS: | thought -- let ne
back up.

MR KEYS: That's asking for a
| egal concl usi on.

MR, SUSSMAN. |'mnot asking for a
| egal concl usi on.

CHAI RPERSON CGRI FFI S: Yes. I
understand. | understand. |It's just yes or
no.

MR. ANDRULI S:  Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SUSSMAN: Ckay. And given
that these trees are 72 inches and over can't
be renoved i n conpliance with the overlay, how

do you --
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CHAI RPERSON RI FFI S: He | ust
answered in opposition to that. Aren't you
going to -- what are you aski ng hi m now?

MR SUSSMAN:. Well, ny questionis
we have nine or so trees that are over 72
inches in circunference. The overl ay
explicitly provides --

CHAI RPERSON CGRI FFI'S:  So you don't
think it --

MR, SUSSMAN. -- that those trees
cannot be renoved.

CHAI RPERSON (RI FFI'S:  -- conplies
with the overlay?

MR, SUSSMAN. | want to know what
the basis for renoval of those trees are in
conpliance with the overl ay.

MR, ANDRULI S: "' m not sure what
trees you are referring to. Could you nane a
particular tree?

MR, SUSSMAN: Thereis a -- | wll
name the trees. | wish | had ny glasses on.

Al'l these --
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MR BROMN: M glasses aren't any

better than his, but Tree, it |ooks |ike, 3,

12, 20. | nean, one at a tine.
MR, ANDRULI S: Ckay. | know what
you're after. Those are -- if everyone is

| ooki ng at the exhibit, those are trees that
have been classified by our arborist as
hazar dous and hazardous trees are allowed to
be renoved, are actually -- actually, once a
tree is indicated as -- this is ny |egal
I nterpretation, but once a tree is indicated
as hazardous, | Dbelieve the owner of that
property is conpelled to renove it.

MR SUSSMAN: Ckay. Here is ny
foll owup question. Looking at the first two
of these trees, is there a health rating that
Is assigned to it?

MR,  ANDRULI S: | would have to
| ook at the draw ng.

MR SUSSMAN: kay. Look at the
drawi ng and --

CHAl RPERSON GRI FFI'S: Have a seat,
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have a seat. He needs to pull up the exhibit,
as do all of us up here, so relax. Just point
us to what exhibit we're to be | ooking at and
we'll get to it.

MR, SUSSNMVAN: well, |1 need a
little help here.

MR BROMN: It's entitled "All
Trees, Chain Bridge Road Project," June 30,
2006.

CHAI RPERSON GRI FFI'S: Do you know
when that was subm tted?

MR, SUSSVMAN: Wl --

CHAl RPERSON GRI FFI S: M. Keys,
can you help us out here? What exhibit are
t hey | ooking at?

MR KEYS: This is the June 30"
volunme. It is the all trees tab, June 30, and
it's the first plan called "All Trees."

CHAl RPERSON GRI FFI S: Well, vyes.
Ckay.

MR. SUSSMAN. Do you --

MR KEYS: "All Trees," the first
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one.

CHAl RPERSON GRI FFI'S:  Yes.

MR. SUSSMAN:  Chairman Giffis, do
you have that in front of you?

CHAl RPERSON GRI FFI'S: W' re ready,
ready to roll.

MR SUSSMAN. Ckay. Let's | ook at
the first twotrees listed in that category of
hazardous, which | believe are trees. Can
sonebody read that?

MR, BROMN: 3 and 12.

MR. SUSSMAN: 3 and 12. |Is there
a health rating next to those trees?

CHAI RPERSON GRI FFI'S: You nean t he
60 percent, 70 percent?

MR SUSSMVAN:  Yes.

CHAI RPERSON GRI FFI'S:  Gkay. | got
t hat .

MR. ANDRULI S:  Yes, those --

MR SUSSMAN. Right. And doesn't
that health rating nean that in the view of

your original arborist, this was a tree that
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was 70 percent healthy and, therefore,
exceeded this cutoff of 50 percent heal thy for

bei ng renoved?

MR ANDRULI S: | can't answer
that, because | didn't have any direct
dealings with the original arborist. | wll

tell you though, and the Board, that a nunber
-- those ratings were done a nunber of years
ago. They are the original arborist ratings
and there have been --

MR SUSSMAN:.  Ckay.

MR, ANDRULI S: -- a nunber of
changes to the site, natural changes to the
site, in those four years.

CHAl RPERSON @RI FFI S: Al right.
I n other words --

MR. ANDRULI S: A nunber of
| ightning strikes that --

CHAlI RPERSON QR FFI S: I
understand, but are they reflected in the
record? Has the health rating of Tree 3 and

12 changed?
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MR, ANDRULI S: No, they are the
original --

CHAlI RPERSON CRI FFI S: Ckay.
What's the next question?

MR, ANDRULI S: -- four year-old
ratings.

MR SUSSMAN: And can you tell us
how many trees |isted under hazardous have
health ratings of 50 percent or greater?

CHAI RPERSON CGRI FFI'S:  You nean you
want himto read this chart?

MR, SUSSMAN: | would like himto
tell us.

CHAl RPERSON CRI FFI S: well, we
don't need to be told.

MR SUSSMAN:.  Ckay.

CHAI RPERSON GRI FFI'S: | have it in
front of me. Wat is the next question?

MR SUSSMAN:  Well, | think that
the question is do you have any basis in the
record, it's really your question, for saying

that these particular trees that have a health
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rating of greater than 50 percent are
hazardous? |s there anything in the record
t hat supports that?

MR ANDRULI S: | don't know what
Isin the record. | knowthat that is -- the
classifying of those trees as hazardous was
t he deci sion of our arborist.

MR, SUSSMAN: Ckay. And if
t hese --

MR ANDRULIS: And | --

MR,  SUSSMAN: If these trees do
not neet your arborist's definition of healthy
or unhealthy or hazardous trees, can they be
removed in accordance with the overlay? M.
Andrulis represented that. At |east | woul d--

CHAI RPERSON GRI FFI'S:  You asked a
question. Let himanswer it.

MR SUSSMVAN: | would like an
answer .

MR ANDRULI S: Could you restate
It, please?

MR. SUSSMAN: If, in fact, these
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trees are not unhealthy trees as defined by
your arborist, <can they be renoved in
conpliance with the overlay?

MR. ANDRULI S: | f - - ny
understanding is that if they are not
cl assified as hazardous trees, they cannot be
renoved.

MR SUSSMAN: Ckay. Thank you
very nmuch.

CHAI RPERSON GRI FFI'S:  Wiat el se?

MR SUSSMAN:  That's it.

MR BROMN: | think M. Afful. Do
you want to go first?

CHAl RPERSON GRI FFI'S: No, you go.

MS. GATES: | only have a few
questi ons. Has a geotechnical report been
done for the site?

MR AFFUL: Just for the record,
ny nanme is Janmes Afful and a geotechni cal
report has not been done as of yet. Soi |
percol ation tests have been done and that has

been subm tted.
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MS. GATES: We know that given
your testinony and the drilling that has gone
on there that this soil wll perc, but isn't
It agai nst D. C regulations to place
infiltration devices in fill-dirt?

MR AFFUL: wll, the sane D.C
regul ation that you're tal king about is the
sane Board that approved the Storm Water
Managenent Plan, so it's their call.

M5. GATES: But w thout that
report, M. Afful, how can they be sure that
they are not -- there isn't fill-dirt? They
can say yes, the layout of this |ooks fine
just as DDOT |ooks at plans and says the
| ayout of the road | ooks fine, but until they
get into the actual examnation of the
situation, they don't know.

So wi thout a geotechnical report,
can the District approve this not know ng
whet her or not there is fill-dirt?

CHAl RPERSON (Rl FFI S You're

aski ng the procedural approval process?
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V. GATES: It is a DC
regul ation that if there is --

CHAI RPERSON GRI FFI'S:  No, | know,
but that's -- are you asking hinf

M5. GATES: -- fill-dirt, these
infiltration trenches cannot be install ed.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. GATES: This is a mmjor part
of their Storm Water Managenent Pl an.

CHAI RPERSON CGRI FFI'S:  Right. Does
that suffice, your statenent, or do you want
himto answer a question?

M5. GATES: well, | nmean, it
suffices. W don't have the report we need.

CHAI RPERSON GRI FFI'S:  Okay. Next
questi on.

MR. BROMN: Maybe | could assist.
| nmean, | think --

CHAI RPERSON GRI FFI'S: | think she
got her point in, didn't she?

MR,  BROMN: Well, she got her

point in, but then --
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CHAI RPERSON GRI FFI'S:  Ckay. Move
on. Next question.

M5. GATES: And ny other question
was | read through the testinony again
yesterday and did you say that a portion of
the front of this property wll still be
sheeting, the storm water would still sheet
off onto Chain Bridge Road?

MR AFFUL: Yes. Basically, if
you | ook at it, Chain Bridge Road frontage, we
have public space. Now, if it rains and it
rai ns on public space, the water that is there
right now is what is going to be, what it's
going to do. |If it rains on the slopes, it's
going to run down on the slope just like it's
doi ng now. It's nothing that we are doing,
you know, to change that terrain because you
can't disturb it.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. GATES: Well, how nmuch of that
frontage i s public space?

MR AFFUL: Wll, the whole --
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al ong the whol e property, in fact.

M5. GATES: But how nuch? How
many feet into the property is public space?

MR AFFUL: Public space is
probably -- it depends on the right of way of
Chai n Bridge Road.

MS. GATES: But that's what |'m
asking you. Wat is the right of way?

MR, AFFUL: "1l have to look in
t he books and then find that out.

M5. GATES: That's --

MR, BROMN:  Just follow ng up, one
guesti on. You woul d, at sone point in the

future, receive a geotechnical report on this

site?

MR, AFFUL: Yes, we wll.

MR. BROMN:  And --

MR AFFUL: But, currently, what
we have done -- are you done, please? You can
go.

MR BROMN:  Well, just you plan on

getting one?
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MR AFFUL: Yes, we wll do it,
but currently what it is, the requirenent is
there for storm water nanagenent. Your
infiltration rate has to be .52 of an i nch per
hour or nore. The infiltration rates that
have been presented far exceed that.

Now, even if you look at M.
Eutsler's diagrans that he brought, this
enhances our storm water management
capabilities on the site. W have naintai ned
all along that. W are going to enbark on
infiltration practi ces.

From what he is saying, if you
| ook at this dip in centineters, he's tal king
about 6 feet of storage space that we can
infiltrate into the ground. How nmuch wat er
can that contain? It could probably take the
whol e site. So then fromwhat -- this report,
we probably don't even need to do water
quality treatnent, because we have the roomto
store all that.

Now, what he didn't ook at is the
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wat er table. One, the water tabl e i npedes the
flow of water. Water goes horizontally.
Ckay?

CHAI RPERSON CGRI FFI'S:  Ckay. W're
getting a little behind the question.

MR BROMN: | had a sinpler
question, M. Chairnman.

CHAI RPERSON CGRI FFI'S: | ndeed.

MR, BROMN: If, when you have a

geot echni cal report done, the soil S
identified as fill and we don't know, but if
it isidentified as fill, would that -- would

D.C. regulations prohibit you from using the
current configuration of the infiltration
syst enf?

MR KEYS: That's a hypot heti cal
guestion. |'mnot sure why that has bearing
on his rebuttal testinony.

CHAI RPERSON GRI FFI'S:  How is that
not a hypot hetical ?

MR KEYS: |If sonmething is --

CHAI RPERSON QR FFI S: You' re
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asking himto specul ate on a condition that he

has not testified to. Is it a requirenent?
MR, BROMN:  Well, I'm asking him
Basically, I"'masking himis the infiltration

system that he has proposed and he has tried
to sell us on is dependent on the soil not
being fills.

MR AFFUL: well, we have an
hi storic building on the site. Are you done,
pl ease?

CHAI RPERSON R FFI S: Yes, Qo
ahead.

MR AFFUL: Yes. W have a
historic building on the site. For it to be
categorized as a historic building, it should
have been there for about 50 years or nore.
Are you telling ne then if you have soil that
has been in place for 50 years, it's still a
fill?

Now, if that is so, what about
what L' Enfant designed? Wen thought about,

a good portion of D.C. is in a fill. What
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about that?

CHAI RPERSON CGRI FFI'S: Hm

VMR, BROM: So the answer is we
really don't know Can | -- M. Chair, and |
have sent up a di agram here.

CHAI RPERSON GRI FFI'S: What is it?

MR BROMN: [t's an excerpt to --
fromthe WASA regs, Departnent of Engi neering
and Technical Services, to just help focus ny
guestions on testinony that was given in
rebuttal on --

CHAl RPERSON GRI FFI'S:  Ckay.

MR. BROMN: G ve you -- hopefully,
you're famliar wth the --

CHAl RPERSON GRI FFI'S:  Okay. Let's
go to the questions.

MR, BROMN: Are you famliar with
this WASA regul ati on?

MR,  AFFUL: Yes, | have seen
versions of it. I'msorry. Yes, | have seen
versions of it.

MR BROM Al  right. And
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| ooking at it, it would, one, prohibit the
vertical placenent of water and sewer I|ines
vertically imedi ately above each other. |Is
that correct?

MR, AFFUL: Not if it's 4 feet or
nore, you can place it.

MR. BROMN: 4 feet or nore?

MR AFFUL: Yes. If you have 4
feet vertical separation, you can place it.
That's what we were told. That's what -- when
we went there, that's what they were told.

MR. BROMN:  Wiere in this draw ng
do you see an indication that you can have 4
feet separation?

MR, AFFUL: Yes, but --

MR, BROWN: It's very clear on
this draw ng

CHAI RPERSON GRI FFI S: Well, ask
the question and let him answer it. Do you
see that on this draw ng?

MR AFFUL: Well, | don't see it,

but the fact that | don't see it doesn't nean
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It can't be done.

CHAI RPERSON GRI FFI'S:  Under st ood.
Wel |, next question.

MR, BROWN: Do the regulations
al sorequire hori zontal separation between the
vari ous water and sewer |ines?

MR, AFFUL: Yes, they do.

MR BROMN: And is that separation
4 feet from-- 4 feet between the various?

MR AFFUL: Yes, what vyou're
saying. Look, we can have a pipe that is 4
feet, you know, vertically above each other if
you pl ace anot her pipe here. Ckay?

Now, are you talking about a
separation from one elevation to the other
being the sane elevation or are you talking
about, you know, varied elevations? | nean,
this thing can be engineered and it can be
done. That is why we have the approval of the
Boar d. So whatever we put in, if it neets
their requirenent, they will approve it.

MR. BROMWN: But according to this
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drawi ng, the regulations indicate that you're
not allowed to put the storm and sanitary
sewer above each other on the sane verti cal
plane. |s that correct?

MR, AFFUL: If you have 4 foot
separation, that is what we are told. \Wen
they told us that you have 4 foot vertical
separation, you can do that.

MR BROWMN: 4 feet of vertical
separation. Were on the drawi ng does it show
that it allowed you to have --

MR, AFFUL: | don't see it on
her e.

CHAI RPERSON @RI FFI S: Let's be
clear. The title of this drawi ng, Figure
3B31 --

MR, AFFUL: Yes.

CHAI RPERSON  (RI FFI S: -- says
typical location. You're asking himto attest
that this is the requirenent?

MR BROWN: Wl |, again, ny

experts have provided this information to ne
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as being the standard based on confirmation.
"' m sonmewhat |limted, given the nature --

CHAI RPERSON  CGRI FFI S: Still,
standard is different than requirenment, so for
a typical standard --

MR. BROMN: Wien | say --

CHAl RPERSON @RI FFI S -- and
requi renent.

MR. BROWN: My experts are
advising ne -- and, again, the limtation of

cross exam nation, it would be a |ot easier
for me to provide this information directly.
My experts are telling nme that this is the
standard that will be inposed in permtting
t hrough WASA and, basically, I'm trying to
make the point that M. Afful has cone up with
a plan --

MR AFFUL: Afful, please.

MR BROMWN. Afful, sorry, has cone
up with a plan --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR BROMN: -- for under the
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r oadway.

CHAI RPERSON GRI FFI'S: | under st and
all that.

MR. BROMN: It doesn't work.

CHAI RPERSON GRI FFI'S: | under st and
t hat .

MR KEYS: Well, M. Chairman?

CHAI RPERSON  RI FFI S: But you
asked the question and he keeps answering the
fact that the Board is going to approve what
he has.

MR. BROMN: Well, but that's not
answering ny question.

CHAI RPERSON CGRI FFI'S: Wl I, it is.
You're saying aren't you wong, and he is
saying no, |'mnot wong.

MR KEYS: But, M. Chairman, the
Departnment wll sort that out when they apply
for building permts and seek permts to do
this.

CHAl RPERSON @RI FFI S: |  think

that's what he just said.
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MR. KEYS: If he has to redesign
it, he will redesign it.

CHAI RPERSON GRI FFI S: Do we have
ot her questions on this?

MR. BROMN:  \Wat ?

CHAl RPERSON  CGRI FFI S: Typi cal
| ocation of underground utilities?

MR, BROMN: And, again, we keep
com ng back to the problemis -- and | keep
trying to make this point on various |evels,
I ncluding M. Eutsler has done it. They keep
saying trust me, we're going to get a permt,
and |I'm trying to say that let's verify
sonet hi ng now.

CHAI RPERSON  GRI FFI S: Trust ne.
We hear it all. Any other questions for hinf

MR, BROMN: M. Afful, correct?

MR, AFFUL: Yes, sir.

MR BROMN: Al right. There we
go. Looki ng back at this standard that |
applied or provided you, if you had to conmply

with this regulation, this standard here, if
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you had to, if WASA nmde you, that would
require you to horizontally spread out your
various utility [I|ines, correct, on a
hori zontal pl ane?

MR, AFFUL: Yes.

MR BROWMN: And to maintain the
| evel s of separation required here, that would
require you to go beyond t he boundari es of the
r oadway ?

MR AFFUL: Wwell --

MR. BROAN: Yes or no? It's easy.

MR AFFUL: Can you frame your
guesti on agai n, please? Let ne find an answer
for it.

MR KEYS: M. Chairman, it's
anot her hypot hetical question and |' mnot sure
that the wtness needs to be definitive on
sonething that is not real.

CHAI RPERSON CGRI FFI'S:  Under st ood.

MR, BROMN: Well, he is giving --
well, ook at it the other side. He is giving

a hypothetical proposal. | hypothetically
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think that | can install --

CHAI RPERSON GRI FFI'S:  He is giving

a design.

MR. BROMN:  \Wat ?

CHAI RPERSON GRI FFI'S:  He is giving
a design.

MR BROMN: And I'mtrying to ask
himif you were forced to -- to proceed al ong

this standard, which is -- they nmake it up.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, BROMN: It canme from WASA
What woul d be the result of it? And I think
that's a perfectly fair question.

CHAI RPERSON GRI FFI'S:  What is the
result in what?

MR BROMWN:  Well, I'm asking very
speci fically.

CHAI RPERSON GRI FFI S: I mean,
would it be approved? Wuld it be --

MR. BROMWN:  No, no, |'masking him
I f he had to conply with this standard, which

basically doesn't allow itens on the sane
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vertical plane --

CHAI RPERSON GRI FFI'S:  Yes, but you
understand the difficulty. He is saying
that's not a requirenment for him

MR BROMN: And |I'm asking him a
question based on sonething and he is asking
us to trust his standard, and |'m putting
forward a different standard that | think is
applicable and I'' maski ng hi ma questi on about
it, and | think that's perfectly fair.

| mean, put it in nore ternms and
this is the problem we keep com ng back to,
that ny expert, Ms. Sears, would cone up here
and say this is the standard we're going to
apply and, as a result of that, what he is
proposing can't be done and if it can't be
done --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BROM: -- then it has an
I npact on the trees on either side of the
driveway.

CHAI RPERSON GRI FFI'S: W got t hat
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one.

MR. BROMN:  \Wat ?

CHAl RPERSON GRI FFI S: I think we
under stand that point.

MR BROM: Al right. And |I'm
just trying to elicit fromthe expert w tness
hi s expert testinony on this WASA standard and
he doesn't seem able to provide it. W can
provide it. W can --

MR KEYS: There has been no
proffer as to what this docunent cones from
whether it is current or not. M. Afful has
testified that he has had subsequent
conversations with the Departnent --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR KEYS: -- that are current.

CHAI RPERSON GRI FFI'S:  Yes, | don't
see us going very far with this.

MR KEYS: I don't know why this
docunent has any credence or credibility in
this proceeding. It has not been introduced

t hrough a w tness.
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CHAI RPERSON GRI FFI'S:  Under st ood.

M5. GATES: Do we have anything in
the plan that would indicate WASA has given
Its approval for your design?

MR AFFUL: For storm water
managenent, |'m not required to submt
anyt hi ng to WASA.

CHAI RPERSON CGRI FFI S: Ckay.
That's the question.

M5. GATES: That's not what we're
tal king. We're tal ki ng about the installation
of utilities.

CHAl RPERSON GRI FFI' S: Whet her t hey
have any approval from WASA for the
installation of utilities.

MR, AFFUL: | haven't heard that
bef ore.

CHAl RPERSON GRI FFI'S:  Is that your
questi on?

M5. GATES: No, ny question was do
we have anyt hing fromWASA t hat i ndi cates t hey

have approved the design?
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CHAI RPERSON CGRI FFI'S: O what ?

M5. GATES: VWhat M. Afful is
pr oposi ng.

MR AFFUL: Well, they don't
approve the concept. They approve a design
plan. W are not in the design phase.

CHAI RPERSON (RI FFI'S: So, no, you
don't have that yet?

MR. AFFUL: | don't have that.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. GATES: | m sunder st ood. I
t hought he said they had approved, given
prelimnary approval.

MR, AFFUL: Did | say that?

MR BROMN: Can | followup? M.
Af ful, have you ever gotten an approval for a
simlar utility and stormwater configuration
that, one, had no horizontal separation
bet ween or allowed two utilities to be | ocated
vertically on the sane plane?

MR AFFUL: Well, | have designed

systens and | have desi gned systens for storm
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wat er managenent, civil engineering, you name
it. | have designed themin Maryland. | have
designed themin Virginia and | have desi gned
sone in D.C. So, you know, | have done what
I can. And we contacted the right
jurisdiction and --

CHAl RPERSON @RI FFI S: But his
direct question is have you done it and
st acked thenf

MR AFFUL: And by stacked?

CHAl RPERSON @RI FFI S: Vertically
stacked t hem

MR AFFUL: Yes, in sone cases,
yes, yes, we have shown that. |In sone cases
we have not, you know, dependi ng on the space
that is avail able.

CHAI RPERSON GRI FFI'S: And you have
done that in the District?

MR AFFUL: Yes.

CHAl RPERSON GRI FFI S: Ckay. He
has designed them stacked in the District.

Next questi on.
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MR BROMN: Al right. That's it
on that. | think --

CHAI RPERSON CGRI FFI S: You're all
finished? Next w tness.

MR, BROM: There is only one

| eft.

M5. GATES: M. Ceorge.

MR BROMN: | need to get one of
t hose.

CHAI RPERSON &Rl FFI S: Your
questi on?

M5. GATES: Did you say in your
opinion that the magjority of traffic on Chain
Bridge Road is | ocal, in other words bel ongi ng
to the residents of the street? |s that what
you neant ?

MR, GEORGE: M. Chairman, for the
record, Gsburn CGeorge. M. Gates, the answer
IS yes.

M5. GATES:. Ckay. So 625 out of
the current average 700 daily traffic trips

bel ong to residents of Chain Bridge Road?
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MR  CGECRGE: Ms. Gates, | don't
think I or anyone else can give a nunber,
I ssue a nunber like that. | think as part of
ny testinony, | run through a conputation
using statistics of the Institute of
Transportation and Engineers to conme up with
an estimate of the daily trips produced by the
dwelling units al ong the roadway.

M5. GATES: So you didn't figure
I nto your conputation the fact that we have 11
schools in the area?

CHAI RPERSON (Rl FFI S: ['m sorry,
just to interrupt. Is this information that
cane in on the rebuttal subm ssion on the
19'"?

M5. GATES: Yes.

CHAI RPERSON GRI FFI'S: Where is it?

M5. GATES: M. Ceorge only
testified then, so it would have had to have
been --

MR KEYS: Yes, | think it did. |

nean, it's on page 257 of the transcript.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR KEYS: You wll find his
estimate of local traffic.

CHAl RPERSON (Rl FFI'S:  Let's go.

MS. GATES: And so you're saying
only 75 vehicle trips, according to the |ITE
Manual , belong to vehicles fromoutside Chain

Bri dge Road, based on the |ITE Manual ?

CHAI RPERSON CGRI FFI S: s that a
questi on?

M5. GATES: Yes.

MR GEORGE: Ch, okay. | wasn't
awar e. |'"'m saying that based on the |TE

Manual , based al so on statistics which | cited
pertaining to vehicle ownership and applying
a factor, | estimated that those houses coul d
generate, approximately, 624 trips in a day.
It was a specific conputation | used to cone
to that nunber.

| am not saying that on every day
of the week that those nunber of trips are

gener at ed. Those are averages. They vary
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daily, as is true for any roadway.

M5. GATES: So, in essence, there
could be many nore trips a day on this narrow,
wi ndi ng road?

MR GEORGE: | think we [ive in an
area where there are traffic incidents within
areas when traffic is diverted, so dependi ng
on the situation that has occurred, there
could be a ot nore, yes.

M5. GATES: Ckay.

VR. GEORGE: As a traffic
engi neer, | designed a pl an based on aver ages,
typi cal situations.

M5. GATES: But would you normal ly

go to the I TE Manual versus really doing on-

site measurenents?

MR, CGEORGE: Yes, ma'am That is
t he standard procedure which the city requires
us to use.

M5. GATES: But that nmanual can't
actual ly take into account what is occurring,

correct? It's an estimate. W have X number
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of houses with X nunber of cars and they
generate X nunber of vehicle trips, but what
about the other traffic? How does the |ITE
Manual factor that in?

MR GEORGE: It doesn't. |
think --

M5. GATES: Thank you. Thank you.
Do you disagree with M. Peterson and O fi cer
McElwee on the safety of the driveway
| ocati on?

MR GEORGE: I'msorry. Could you
repeat the question, please?

MS. GATES: Do you disagree with
M. Peterson and O ficer McEl wee on the safety
of the driveway | ocation? And |I' mspeaki ng of
the main driveway.

MR GEORGE: As | stated in ny
testinony, | disagree to the extent that
neither of the two gentlenen considered
accident statistics, and | think that that is
a very germane aspect of any eval uati on.

M5. GATES: However, you would
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agree that this location is on a blind curve

and that, let ne just add, the addition of
t hese |l arge houses will not inprove |lines of
si ght ?

MR CGEORGE: To the first part, a
blind curveis not atermthat | would like to
subscribe to. |It's a curved roadway on the
city's system As far as whether the houses
woul d change the alignnent of the roadway, |
think I would have to say no, it would not.

M5. GATES:. It wouldn't change the
line of sight?

MR. CECRGE: The houses woul d not
change the line of sight, no.

M5. GATES: |f you were com ng out
of that driveway today, M. CGeorge, |looking to
your left, if you didn't pull all the way up
to the edge of the driveway in the road, what
woul d you see?

MR. CECRGE: What would | see? |
woul d see a portion of Chain Bridge Road to ny

| eft.
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M5. GATES: | don't think so. I
t hi nk you woul d see the bank.

CHAI RPERSON GRI FFI'S:  What is the
questi on?

M5. GATES: Are you aware that
officer ME we is the traffic officer
assigned to the patrol service area where
Chain Bridge Road is | ocated?

VR. GEORGE: Based on the
officer's testinony, |I would accept that.

M5. GATES: Ckay. And, yet, you
woul d go to sone statistics rather than credit
his testinony about the condition of this road
and the location of the driveway?

MR GEORGE: Well, you know, as a

transportation planner, | consider many
factors. In this case | have considered
Ofice MEIwee's testinony. | have also

consi dered DDOT' s testinony and | TE and ot her
nati onal standards, so | have consi dered many
factors in evaluating a road which exists.

Were | designing a new roadway or planning a
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factors, but different factors.

M5. GATES: M. George, the letter
that | saw from DDOT, and there nay have been
subsequent letters that | have not seen, but
the only one that was included in the
subm ssion did not address Chain Bridge Road.
It only addressed the driveway, the |ay-bys.
And it gave -- it said on paper they felt that
woul d be accept abl e.

CHAI RPERSON GRI FFI'S:  What is the
questi on?

M5. GATES: How can you say that
you rely on DDOT when they didn't even address
this?

MR GEORGE: Address what, M.
Gat es?

M5. GATES: The condition, the
safety condition of this driveway versus what
| amgoing to continue to call a blind curve
on Chain Bridge Road.

VR CEORGE: I'"'m aware of two
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letters from DDOT, one dated April 19, 2005.
It addressed not only the entrance to the
site, but it | ooked at trip generation.

It looked at Ilevels of service
al ong Chain Bridge Road and it concl uded t hat
the addition of the 13 houses would not, and
I|'"'m not quoting directly from the letter,
woul d not adversely i npact the situation al ong
Chai n Bridge Road.

| would say that while the letter
does not state, so | stated in ny rebuttal
testinony that | visited the site with several
DDOT staff and we drove along the entire
|l ength of the roadway observing speeds,
observing signage, observing traffic vol unes
and entering and exiting the subject driveway.

M5. GATES: And how many tines did
you do that with DDOT personnel ?

MR CGEORGE: | visited the site on
one occasion wth DDOT personnel. | had
di scussions with other personnel who were

famliar with the roadway.
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MS. GATES: But were they at the
site or was it just a discussion down at the
of fice?

MR CGEORGE: Inthe first case, it
was at the site, of course.

M5. GATES: So you visited it once
wi t h DDOT?

MR GEORGE: Yes, mm'am

M5. GATES: (Gkay. Thank you. I
woul d agree that the traffic from 26 cars on
Chai n Bridge Road, given the nunber you cite,
shoul dn't have an i npact. However, | think
your nunbers are very | ow.

Excuse ne. " m testifying. I
really have no nore questions.

CHAI RPERSON CGRI FFI'S: M. Brown?

MR, BROWN: M. Ceorge, when you
cane up with your volune nunbers, did you
I nclude or factor in the traffic volunme from
visitors to Battery Kenble Park?

MR GEORGE: | came up with what

nunbers, M. Brown? I[t's not clear to ne.
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MR. BROMN:  You cane up w th what
you thought was a volune of traffic that is
expected fromthe exi sting community, existing
nunber of houses, and then what woul d be the
likely level of activity created by the
addi ti onal houses.

But as part of that, does that
factor in specifically Battery Kenbl e Park?

MR, CGEORGE: The question is still
not clear, but wth counsel's permssion, |
wll give it a shot. | would say that in
consi dering vol unes, we surveyed the roadway
on different occasions during different
seasons, so we think that the data we
presented is representative. They are quite
consistent with the data that M. Peterson
present ed.

The question of volune of traffic
inny rebuttal testinony targeted specifically
the issue of famliarity, and | believe the
Board indicated they were confortable wth

that and | would say that the use of Battery
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Kenbl e Park brings in another issue, another
category of famliar uses, because we'll
assune that the people who wll use it would
use it on a regul ar basis.

Also, as we presented in our
study, if you |l ook at the configuration of the
roadway network with Arizona Avenue to the
west, Foxhall to the east, one would expect
that there could be sonme level of traffic
outside of the immediate Chain Bridge Road
that could use the roadway. Those woul d be
fromthe nei ghbor hood.

| think those would add to the
famliar uses, so |I think this gives ne a
greater degree of confort that the users of
the roadway are predom nantly people who are
famliar with it.

MR, BROWN: First, a weekly user
of the park -- first, the park 1is a
destination, correct?

MR GEORGE: | think it could be a

destination. It could be a linked trip.
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MR. BROMN:  Yes.

MR, GEORGE: It could be both.

MR. BROWN: But a periodic user, a
weekly user of the park as a destination,
would be less famliar than a resident who
daily or nultiple tinmes daily uses the road.

MR, CGEORGE: Probably.

MR. BROMN:  Yes.

MR GECRGE: Not certainly.

MR BROMN: And with -- you have
I ndi cated that wthincreased famliarity, the
dangers posed by limted sight line at the
mai n entrance are reduced. |Is that correct?
There is a greater confort level with nore
famliarity?

MR GEORGE: Yes. This is the
view of all of the research that | have
I ndi cat ed.

MR, BROMN: So that any tine you
insert unfamliar or less famliar trips into
the mx, that the danger could potentially

I ncrease from in this case specifically, the
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entrance

limted sight

I ncreases risk potentially,

Vel |,

opposi te,

ri sk.

woul d i ncrease risk? |

be this hard.

appreciate it.

VR.

subj ect site,
VR.

VR,

onto Chain

that greater

2 2 2 2 3

Bridge Road and the

line? Geater unfamliarity
correct?
you have testified to the

famliarity decreases

So does it followthat less famliarity

didn't nean for it to

GEORGE:  Yes, it's hard.
BROMN: That's all right.
GEORGE: It is a bit hard.
BROMN: | will nove on.

CEORGE: Yes, thank you. I

" msorry.

BROMN: You indicated no
accidents were reported in 2002 to 2005. That
was a period where there was no use of the

correct?
GEORGE: | believe so.
BROMN: Yes, it was a vacant

site.

So that past

| ack of accidents is not

a guarantee that that condition would remain
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the sane, that there would be no future

acci dents?

MR GEORGE: There is no
guar ant ee.

MR. BROMN:  Yes.

MR, CGEORGE: That is correct.

MR BROMN: And it certainly can't
reflect on a situation that doesn't currently
exist, but that wll potentially exist, the
devel opnent part of that.

CHAI RPERSON GRI FFI S: | think we
foll ow you there.

MR. BROMN:  Yes.

CHAl RPERSON GRI FFI'S: Let's get to
sone nore substantive questions.

MR,  BROMN: You have proposed a
convexed mrror to inprove the sight line at
the exit.

MR GEORGE: Yes. | think the
District of Colunbia did, yes.

MR, BROMN: That is trying to --

am | correct in saying that's trying to
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I nprove a |l ess than ideal situation?

MR GEORGE: Yes, | think in
managi ng and operati ng transportation systens,
you al ways have to do so.

MR, BROWMN: So wouldn't it Dbe
better to create an ideal situation where
t here was adequate sight |ine?

MR GEORGE: Did you say create an
| deal situation?

MR. BROMN: O a better situation.
There is a way from a traffic planning
standpoint to, rather than accept the existing
| ess than i deal situation, you would prefer to
plan a better situation that avoids the risk.

CHAI RPERSON GRI FFI' S: That' s sounds
pretty --

MR, CGEORGE: Are you referring to
anyt hi ng?

CHAI RPERSON @RI FFI S: Ask him
questi ons about his report.

MR, CGEORGE: Are you referring to
anything in the --
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CHAI RPERSON GRI FFI'S: Certainly, a
better situation is always better.

MR, BROMN:  Yes.

CHAI RPERSON GRIFFI'S: W'l grant
you t hat.

MR CGEORGE: Yes, yes.

MR, BROAN: But your report relies
on the convexed mrror, as opposed to other
alternatives?

MR, GEORGE: Yes, and | think we
did that because, as | indicated in the
exhibit which | included --

MR BROM: It was easy.

MR, CGEORGE: Beg your pardon?

MR BROMWN: It didn't require any
changes to the plan. It was easy. You took
the existing situation andinstalled amrror.

MR GEORGE: No. I think in
pl anni ng, as perhaps in many ot her aspects of
life, we always | ook for exanples of things
t hat wor k. And | think | indicated in the

exhibit that just to the north of Chain Bridge
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Road, which has nuch nore, if | may borrow
Ms. Gates' terms, nuch blinder curves, M.
Gates, to the north that is nuch nore heavily
active wth houses, that there are five
mrrors wthin that portion just to the north.

So | think it nakes sense, M.
Brown, to |look to an imedi ate experience as
bei ng rel evant and applicable and this i s what
we did, and | think the city agreed with us.

MR, BROAN: Ckay. Can | draw your
attention -- and this has been -- there are
two drawi ngs in your part of this subm ssion,
the rebuttal subm ssion. The first is the
Driveway Profile Preservation Conmttee and
then the second, and it shoul d be ri ght behi nd
It, is adriveway profile 20 feet back of the
cul - de-sac.

MR KEYS: In fairness, M.
Chairman, this is not M. George's exhibit.
This was prepared by M. Andrulis.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BROM: Wll, he is still
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here. Let nme finish. Can | finish with M.
George and then --

CHAI RPERSON CGRI FFI'S:  Yes.

MR KEYS: M. GCeorge certainly
testified about --

CHAI RPERSON GRI FFI S: No, let's
get to the source of the docunent.

MR KEYS: -- sight line here, if
that's a question that he wants to pose.

MR, BROM: In looking at the
entrance way and the installation of the
convexed mrror, the speed of vehicles at that
| ocation, is that a significant factor in how
well the convexed mrror works as an

alternative just for the sight Iine?

MR GEORGE: It is not -- [|I'm
sorry. It is not a significant factor, and
the reason | say this is that the way |

understand mrrors to work is that it sinply
| ets you know that there is a vehicle within
that zone, within that view shed, and you

don't evaluate the distance or the speed
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says there is a vehicle wwthin that zone and
It's not safe to enter.

MR, BROMN: But a faster noving
vehicle, and there's quite a bit of testinony
that there is substantial vehicles on this
road exceeding the speed limt, but a vehicle
who is going faster either in the speed Iimt
t han woul d be anticipated, isn't there a speed
with which the convexed mrror, basically as
a warning signal, a |ast chance, becones |ess
effective if the vehicle is noving at a faster
rate of speed?

MR GEORGE: | think certainly
not. First of all, the circunstances and the
environnment within which you would place a
mrror points in the opposite direction to
what you just said, M. Brown. It says, and
Il will just repeat, that once a vehicle is
present within that cone of vision, the user
woul d recognize that it's not appropriate.

There is not an opportunity to enter the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

225

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

226

r oadway.

MR, BROWN: But if the speeding
vehicle entered the cone of visibility --

CHAI RPERSON CGRI FFI'S: | thi nk what
he is saying is if you can see it in the
mrror, you know a car is there.

MR CEORGE: Yes.

CHAl RPERSON GRI FFI S: That's his
view. That's the only use.

MR, BROAN: But what |'masking --

CHAI RPERSON GRI FFI'S: | know what
you' re aski ng.

MR. BROAN: Al right.

CHAl RPERSON @RI FFI S A jet-
propel I ed bull et com ng down the road. Do you
have enough tine to react to it? R ght. So
we'll take it under advisenent.

MR, BROMN: | think we would go
back to the drawi ngs of M. Andrulis.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. GATES: Could | just ask one

nore question of M. George since we're

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

227

tal ki ng about mrrors.

CHAI RPERSON Rl FFI S: A quick
questi on.

MS. GATES: As vehicle trips
I ncrease, and we know this wll happen on

Chain Bridge Road, will the mrror becone | ess
effective, because will drivers be as apt to
sit and wait until the vehicle has passed out
of the view shed, given the fact there may
soon be vehicles on a nore regul ar basis? |Is

that cl ear?

MR, GEORGE: | think the Chairman
wi || appreciate that we're dealing with such
subj ective and perhaps -- you used the term
hypot hetical, sir. | don't knowif | would go
that -- into that area.

CHAl RPERSON @RI FFI S: vell, |

think her question goes to performance, |
mean, once the mrror is there. | think I
under stand your question as do you al ways --
If the traffic increases enough that there is

always a car in the mrror, what utility is
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M5. GATES: Exactly.

MR CEORGE: Yes.

CHAl RPERSON @RI FFI S: well, |
t hi nk you answered your own questi on.

MS. GATES: Vell, it's not just
what utility is it. It also goes to safety.
Wl people be nore inclined to take a chance?

CHAI RPERSON (Rl FFI S: | know, but
that's |li ke asking M. Ceorge if we design a
road --

M5. GATES: GCkay. | understand.

CHAl RPERSON @RI FFI S: -- and it
neets the wdth requirenents and the curb
requi rements and you stripe it correctly, what
happens when soneone speeds. |'mnot sure he
can answer the question. | nmean, | think I
understand what you're saying as we devel op
here, but let's nove ahead, unless you can
rephrase that for him

Ms. MIler, you have fol |l ow up?

VICE CHAIR M LLER M. George?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, CEORGE: Yes, Ms. Mller?

VICE CHAIR M LLER | just want to
foll owup on your volunme study.

MR GECRGE:  Yes.

VICE CHAIR M LLER And | know
that we tal ked about this last tine and | just
don't renmenber a lot of it and I want to nmake
sure | understand it.

MR, CEORGE: Pl ease.

VICE CHAIR MLLER Al right. I
think that what the point is is that if there
I s a hi gh nei ghborhood vol une, then that neans
that thereis ahigh famliarity wwth the road
and that |eads to safer conditions.

MR GECRGE: Yes, mm'am

VICE CHAIR MLLER s that
correct?

MR GECRGE: Yes, mm'am

VICE CHAIR M LLER: Ckay. Now,
and then in determ ning the actual nunbers of
what was | ocal and what was non-local, am

correct that you basically |ooked at the
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houses on the road and saw how | arge they were
and that's what it was based on and then put
that into the |T Manual or what?

MR,  GEORGE: No, we counted the
nunber of houses with assistance from M.
Andrulis, because there were sonme that we
couldn't see or have access to and we
determ ned the nunber. | T states that the
typical single-famly hone generates X, in
this case X is 10, trips per day.

|t al so says t hat vehi cl e
avail ability affects the nunber of trips. And
we recogni ze that there are sone days that a
particul ar home woul d be vacant and sone days
there woul d be nuch nore activity in a single
hone. So it's based on the statistics
observed over 40 or 50 years perhaps when M.
Peterson and | were young nen to today.

It has proven to be reliable. So
we took that nunber and then we allowed for
the fact that yes --

VICE CHAIR M LLER Wait. So that
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I nstance, we're dealing with 600 |ocal trips
a day. Was that correct?

MR, CGEORGE: Yes. Wat we did was
take the 48 houses. |IT estimates that there
are 10 trips per day. That's one novenent
I nto and out of the particul ar residence. And
then allowwng for the fact that vehicle
ownershipis, approxi mately, 50 percent higher
In that area of town as conpared to cityw de,
we factored the estimate by 30 percent, not
50.

So the 48 tinmes 10 tinmes 1.3 gave
us the nunber which we used to estimate the
nunber of trips. Asking and intruding the
Board to recognize that this is just to give
us sone sort of range, but not stipulating
that every day of the week of the year 624
trips are |ocal.

VICE CHAIR M LLER  So how do you
get the non-local trips?

VR CGEORGE: The difference. And
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in this case, | think, one can nmake the
reasonabl e assunption that with Battery Kenbl e
Park, which Ms. Gates nentioned, attracting
trips, that a lot of these would |ikely be
al so people who are famliar with the road.
And so | think you can add layers onto this.

And as | said, | feel very
confortable, very confortable in stating that
and relying onthat famliarity as a basis for
my projection of the situation not being
unsafe. And | think |I'msupported in that by
the accident records over four years, no

accidents on record.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se?

VICE CHAIR M LLER | just want to
just nail this a little bit nore. So you

actually did a count of the cars?

MR GECRGE: (Oh, yes.

VICE CHAIR MLLER So you
subtracted the nunber that you estimated for

|l ocal from the whole count and got the
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remai nder for non-I|ocal ?
MR GECRGE: (Ckay.

VICE CHAIR M LLER Ckay. And

that is --

MR CGEORGE: Kkay. Ms. Mller, |
think it's very inportant. | thought that I
stated very clearly, but | think | nust
repeat. We counted vehicles in early 2005,

m ddl e of 2005 and | think the day of the --
on September 19'", we also counted cars. So
that 700 was counted, physically counted on a
nunber of occasions. |'msorry.

VICE CHAIR M LLER. D d you count,
|"msorry, it's probably in the report, during
school hours and non-school hours or commuter
hours and non-commut er hours?

MR, GEORGE: Yes, the 700 is the
average over an entire 24 hour period.

VICE CHAIR M LLER:  Ckay.

MR GEORGE: Ckay. So we did
actual manual counts during the norning and

af ternoon peak periods. But then we also did
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the sanme thing that M. Peterson did and we
had hoses out there. W didn't specifically
nmeasure speeds. We wanted to see whet her that
700, 650 to 700 was pretty consistent. And it
really was.

VICE CHAIR M LLER. Thank you.

MR CGEORCE: Ckay. Thank vyou,

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any other followup? Excellent. You
had questions on the driveway?

MR. BROMN:  Yes, for M. Andrulis.

CHAI RPERSON  GRI FFI S: | ndeed.
Let's go to it. First question?

MR. BROMN: Yes, I'mreferring to
Driveway Profile Preservation Commttee
exhi bit and then the next one which is profile
back. And all | want to say is that by
changing between the tw drawings, the
baseline information was all the sane,
correct? The ground |level, the dinensions?

MR, ANDRULI S:  Yes.
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MR, BROMN: Al right. So you
| nproved sight |ine just by changi ng t he poi nt
from which you are viewing to where you are
seei ng?

MR. ANDRULIS: Wien one of those
changes, the sight line will change.

MR, BROMN:  Yes.

MR, ANDRULI S: In this case, it
| mproved.

MR. BROMN: Yes. So that's fine.

CHAI RPERSON CRI FFI S: Ckay.
Anything else? Any other w tnesses that we
have not provided for your cross?

MR, BROM: | hope there are no

CHAI RPERSON CGRI FFI'S:  Good. There
isn't. We're at 1:40. W need to take a
break and t hen when we cone back, we're going
to go for closings. M. Brown?

MR BROWN: Following up on the
| ssue that has been at |east broached, the

need for additional filings.
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CHAI RPERSON CGRI FFI'S: You nean for
addi tional information in the record?

MR. BROMN:  Yes.

CHAl RPERSON GRI FFI'S:  What do you
see that being?

MR, BROM: | would think at a
m nimum that would allow ne to file reports
fromny experts. | nean, | think there have
been enough i ssues here of a technical nature
that are inportant that go to viability and
credibility that my ability to cross exam ne,
to bring out that information in an inforned
way for the Board is fairly limted.

CHAI RPERSON @RI FFI S: Dd they
address it this afternoon?

MR BROM: I"m getting vyes.
Nobody gets to | eave. The answer is yes. M.
Peterson is here. Yes, we're --

CHAl RPERSON GRI FFI'S:  Comment s?

MR, KEYS: | don't think that the
anount of information that has been inserted

inthis record handi caps himin the slightest.
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They have had six weeks to prepare for cross
exam nation and they have done it.

CHAI RPERSON GRI FFI'S:  Under st ood.
Ms. Gates, questions or an opinion on that?
Provide wtnesses this afternoon from the
party in opposition?

MS. GATES: | certainly wouldn't
object to it.

CHAI RPERSON CGRI FFI S: Boar d
Menber s?

VICECHAIR MLLER | think if the
W tnesses weretolimt their testinony to the
new i nformation that canme in rebuttal, that |
woul d have no problemw th that.

BOARD MEMBER ETHERLY: My initial
i nclination, M. Chair, would be to say no.
| think this thing needs to end and it needs
to end very quickly. [ just think we're at
the end of this pathway. | would inplore the
party in opposition to rely on this Board's
ability to parse out what has been an

i ncredi bl e anount of infornmation and | think
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really whittle it down to what is absolutely
essential in this case.

And | think after you clear off
all the fat and all the calories on the plate
here, the neal is a very sinple one. That
being said, if it's aninclination on the part
of nmy colleagues to nove forward wth sone
rebuttal, rebuttal testinony this afternoon,
| would be inclined to be very direct in terns
of ny questioning of the wtnesses as it
relates to the informati on that was proffered
in rebuttal, which | don't was new nor
necessarily so deep in its technical nature,
not to be digested by this Board.

But if we do nove forward wth
that, 1'll be very specific in ny questioning
in ternms of perusing a couple of areas and |
trust the opponents wtnesses heard ne
questioning wearlier. That would be ny
inclination, M. Chair.

CHAl RPERSON R FFI S: Excel | ent .

Very well said and we can al ways count on you
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for an eating analogy when we're late for
| unch.

M5. GATES: M. Chairman, before
we go away, can | just point out --

CHAI RPERSON CRI FFI S: It doesn't
seem | i ke we're going anywhere, so take your
time.

M5. GATES: Well, | have the Apri
11'" testinony. On page 252 --

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. GATES: -- is where the
di scussion of the letter for M. Bender's
engi neer cones in asking that it be put in the
file. | just would -- | think that the area
bet ween behind Lot Gis very questionable and
| would like to see a letter

CHAI RPERSON CGRI FFI'S: | thought it
was already stated that the letter is in the
record.

M5. GATES: The letter does not
address the stability.

CHAI RPERSON GRI FFI'S: Wl |, that's
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different. But that's a different position.
So | don't know who we're going to deal with
t hat, except that you already said it numerous
tinmes.

M. Brown, |'m not convinced that
we actually need further information or
presentation of your wtnesses. | think there
has been anple opportunity to cross all the
rebuttal evidence that cane in and actually
beyond that. So unless | have other opinions
fromthe Board?

VICE CHAIR M LLER Vell, vyou
know, sonetines in the court they ask for a
proffer of what that evidence woul d be before
a final decision is mde.

CHAl RPERSON GRI FFI'S:  Sure.

VICE CHAIR M LLER: And | think
that m ght be appropriate here, because in
sone respects we don't really know, you know,
what evidence you think you need to put in.
So if that would be all right, M. Chair, |

just think they could briefly say this is what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

241

they would like to testify to and we woul d be
able to assess whether or not that would be
necessary and whether it actually goes to the
rebuttal testinony that m ght have been new.

BOARD MEMBER ETHERLY: Just for
what it's worth in regards to that, we know
where that is going to go. There is going to
be argunents and debates over the expertise
that has been proffered as relates to M.
Eutsler's testinony. And |I'm not suggesting
that that's not fair ground, but | think it's
sinply at the end of the day it's going to
cone down to this Board trying to nake heads
or tails.

And | think there 1is enough
information for us to do so regarding the
I nformation and the testinony that has been
provided by M. Eutsler versus the testinony
that has been offered by experts that have
been provided by the opponents. Again, |
could just sinply be over sinplifying the

matter in terns of characterizing it that way.
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|"'m sure M. Brown woul d probably argue that
| am

But ny concern would be that
trying to proffer what that evidence is going
to be mght in and of itself take sone tine to
kind of sort through. | nmean, again, |
understand that ny colleagues mght not
necessarily see it as sinply as | do or as
crystalline as | do at this particular
j uncture.

But trust ne when | say, and |'I||
just be very candid about this, this is not an
effort or a desire to short <circuit the
opponents or the ANC s presentation in this
regard nor is it a statenent as relates to ny
patience |level at this point. | sinply think
enough informati on has been put on the table
to make a decision in this case.

And | think both sides have, |et
me enphasize it clearly and unequivocally,
argued very well and have presented enough

Information to sort this case out on sone very
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conplicated issues. As it relates to trees,
as it relates to ground, storm water, as
relates to the architectural aspect of this,
as relates to the traffic aspect of this.

|  just sinply think we have
covered enough ground and have gotten enough
detail that this Board inits infinite wi sdom
with all of the talented people that we have
up here, nyself not included in that, would be
abl e to make a deci sion.

VICE CHAIR M LLER: You know, |
know we're hungry and it's affecting us, but
| don't think | have sat on the Board and
heard a case where the parties have said |
have evidence | want to put in that's, you
know, really germane and we have said we're
not going to consider it.

CHAI RPERSON @RI FFI S: Yes, but
we' ve asked. M. Brown, what's the evidence?

MR BROW: Well, and I think --

CHAl RPERSON GRI FFI'S:  Let's start

wth the wtnesses that you woul d provide.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

244

MR BROMN: | would first proffer
Ms. Sears, the civil engineering, and her
testi nony woul d be directly to t he
installation and plan as it relates to
underneath the roadway and how that can and
cannot occur to neet code, which then would
| mredi ately inpact M. MIlhous, our tree
expert, who would indicate that as you spread
out, you have to horizontally spread out your
I nfrastructure under the road, because you
can't stack it vertically, then the trees are
I n danger.

| think M. MIlhous could add
briefly to t he di scretion of tree
preservation, in particular, he is, in fact,
an | SA certified arbori st.

CHAI RPERSON CRI FFI S: I
under st and.

MR BROMN: And | think could --

CHAl RPERSON GRI FFI'S:  Ckay.

MR. BROMN: -- do that.

CHAI RPERSON  GRI FFI S: So that's
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t wo.

MR BROMN: M. Peterson, | think,
very brief coments. M. MIlhous put in ny
ear and he is brief, he said three m nutes,
that's all | need. So we have no desire to
prolong this thing, but at the sane tine, |
feel obligated to make sure that critical
| ssues are fully aired.

CHAI RPERSON GRI FFI S: Yes. I
don't think --

MR BROMWN: Quite frankly, I woul d
like to do that today. Take the opportunity,
let's do it.

MR KEYS: M. Chairman, and |'11
remnd the Board again, they have had six
weeks to get ready for this. You have all owed
them to go beyond the scope of rebuttal in
their cross exam nation. You have all owed
them to consult wth their experts in
preparing questions and putting themforward.

Now, it appears that there is a

di scussion on the Board that we need to have
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testinony fromthose experts.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR KEYS: You know, | don't --

CHAI RPERSON GRI FFI'S: | under st and
your poi nt.

MR KEYS: -- think --

CHAI RPERSON GRI FFI S: So let ne
ask you this quickly. There is a couple of
t hi ngs we coul d do. Wen have we ever on this
Board taken rebuttal testinony and then
allowed the party in opposition to present
additional witnesses in their rebut of the
rebuttal, which will then, obviously, go to
cross and then I'mnot sure where we end up.

VICE CHAIR M LLER Ckay. | feel
we also haven't seen that great anount of
I nformation cone in at the last mnute at the
rebuttal tinme and that's the situation that
started this whole thing. And | think we're
very close to resolving it. I mean, | was
going to ask if M. MIhous had anything

different fromthe person fromUrban Forestry.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

247

It sounds |Iike oh, he has three m nutes. That
seenms very conci se.

CHAl RPERSON GRI FFI S: Ri ght . We
have two hours schedul ed for today.

VI CE CHAI R M LLER: The
installation plan, it sounds like if those
were new and it's just like why they won't
work, that sounds |ike sonething that we
shoul d hear. | don't know what the other
W t nesses are. | think we have to be very
specific what's the point they are going to
get at and | don't think they take very nuch
tinme.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR BROMN: No.

CHAl RPERSON GRI FFI'S:  Nor - -

VICE CHAIR MLLER That's two
W tnesses right now One is three m nutes.

CHAI RPERSON GRI FFI'S:  -- cross.

VICE CHAIR M LLER Wuld M.
M I hous say sonething different fromwhat we

heard fromthe Urban Forestry? |If it's just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

goi ng to be redundant, then | don't think that
we woul d need to do that.

MR. BROMWN: He woul d suppl enent.

VICE CHAIR M LLER: It would be
different or not? |If it's not going to be
different, |I'mnot sure that -- that's what
the Board is saying. They don't need --

MR BROMN: It would build on M.
Eutsler's testinony. | think, if | have to be
honest wth you, M. MIlhous has sonething
very brief to add and then Ms. Sears. And I
think that's it.

VICE CHAIR M LLER Ms. Sears on
that one point about the installation not
wor ki ng? What's the other point? One is the
I nstallation plan that wouldn't work and the
second is?

M5. SEARS: It's really just a
val i dation of the standard bei ng enforced.

VICE CHAIR M LLER What the
standard i s? The Board doesn't have before it

what the right standard would be, based on
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rebuttal testinony?

MS. SEARS: Wll, we tried to
elicit that in cross and it was answered --
that answer is taken truthfully, it's not
fact.

VICE CHAIR MLLER: | think that's
very, very short.

CHAl RPERSON Rl FFI S: It sure
sounds it. Let's go. W're going to take
nore tinme trying to decide this. W're going
to take a break. Yes?

MR BRODSKY: M. Chai rman, Mark
Brodsky for the Chain Bridge Road Ctizens for
Responsi ble Gowmh. | have sort of -- if the
Board woul d i ndul ge ne after the break with a
literally less than five mnutes of remarks
about these proceedings on behalf of ny
client, you would help ne in renoving nme from
the potted plant category as a |awer to
sonmeone who is actually here doing sonething
on behalf of nmy clients.

And | have got, you know, a three
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page prepared remarks and observations, no
W t nesses.

CHAI RPERSON CRI FFI S: Ckay.
Excellent. | think we'll doit. W're going
to dothis. W're going to take a 45 m nute.

MR, BRCODSKY: Thank you.

CHAI RPERSON GRI FFI'S:  We're goi ng
to go. Everyone should go out and get sone
nouri shnent, sone water, stretch your |egs.
Wen we return we're going to have your

W t nesses. W have three w tnesses. W're

goi ng to have about, literally, we're going to
keep it wvery tight. This is, frankly,
unprecedented that -- two witnesses? He said
t hree.

MR. BROAN: Two.
CHAI RPERSON GRI FFI'S: Two.
VR. BROMN: | think two.

CHAI RPERSON GRI FFI'S:  Ckay. Good.

W will, obviously, go through cross on each
of those and then we'll nove on. W'IlIl have
a qui ck coment and then we'll go to cl osi ngs.
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Questions? No questions? Excellent. W'l]|
see you all in, let's make it, 45 m nutes.

MR. BROMWN: 45 m nutes?

CHAI RPERSON CRI FFI'S:  45.

(Wher eupon, the Public Hearing was
recessed at 1:55 p.m to reconvene at 2:58

p.m this sanme day.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

A-F-T-EERNOON S-E-S-S 1-ON
2:58 p.m

CHAl RPERSON @RI FFI S: Very well.
Let's resune. M. Brown, call your w tnesses.

MR. BROAN: Yes. We'|l start with
Ms. Sears and then M. M|l hous and brevity
wll be the key.

CHAI RPERSON CGRI FFI'S:  Ckay.

MS.  SEARS: Hi , Mary Sears,
G eenhorne and Qmrara representi ng Chai n Bri dge
Road with being the civil engineer. | just
want to make a couple quick points referring
specifically to the rebuttal testinony or the
cross of the rebuttal of the cross section
that the applicant submtted show ng section
through the entry drive.

And that was in response to ny
original testinony, which said, you know, they
didn't have a water and sewer plan. It cane
back that the water and sewer they showed was
directly above each other with zero hori zontal

cl ear ance.
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What M. Brown submtted was an
excerpt from D.C.'s WASA's project design
manual , Vol unme 3, fromD. C. WASA Depart nent of
Engi neering and Technical Services, which is
their typical standard guideline for utilities
of mains wthin a street, which is different
from standards used for connections fromthe
street to the house.

Wen you -- so for the nains,
wat er mai ns, sewer nmains, stormdrain nmains,
you nust nmintain horizontal clearance of 4
meet m ni num based on this standard. | spoke
with Bryan McDermt, who is the head of the
Departnment of Engineering and Techni cal
Services' WASA, and he confirned that this
st andar d Is enforced today on every
engi neering project that cones through their
review for water mains.

VWhat M. Afful, | think, alluded
to was a standard which they can accept for
utility connections fromthe main to t he house

of nomnal size, like 1 inch water that serves
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a house. They, indeed, get put next to each
ot her or directly above each other with proper
vertical clearance. But for mains, that is
just not accepted by D.C. WASA. And | just
wanted to clarify that.

If their section through the entry
drive was nodified to reflect the proper
cl earance between, horizontal clearance, the
donmestic water and sanitary sewer, this would
not maintainall utilities withinthe pavenent
area and woul d then push into where the beech
trees are |l ocated and other trees al ong that
mai n drive.

MR, M LHOUS: Ed M hous. My
conpany IS "Tr ees, Pl ease, " and |''m
representing the opponent to the application.
If, as Ms. Sears alluded, the utilities get
spread out beyond the road, then we are i ndeed
into the root systens of the beech allay and
those trees are not going to put up wth the
changes that are going to be necessary.

| also want to point out that the
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testi nony regarding hydrology of water and
soils is very basic information. This is in
Soils 101. Water noves down very rapidly. It
does not nove laterally in soils. If it hits
an i npervious |ayer, then it noves laterally,
but it does not nove laterally nore than a few
feet.

Furthernore, when water falls on
the surface and runs off, it too goes into the
ground. Gavity takes it intothe soil and it
goes down. The idea that you can put a
platform20 feet wi de over an area of soil and
It's going to have water in it is just not
goi ng to happen.

In addition, there has been
testinony that soil gas exchange is very
| nportant. I ndeed it is. The primry way
t hat gas exchange occurs in soils is when rain
falls. Gas noves very slowy through the
soil. Wat happens if you think about it is
It's just common sense. Water falls, it goes

in, it displaces the gas and as the water
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percol ates through the soil, it draws fresh
gas in. That's the primary way gas exchange
In soil occurs.

Anot her statenent was nade that
the soil wll be better aerated underneath
t hese el evated platforns. Research, in fact,
shows that the only way soil aeration can be
I nproved is by incorporating organic matter
intoit. Believe ne, we are |ooking for al
sorts of ways to inprove aeration in our
conpacted soils, but the research has found no
other way than incorporating air -- organic
matter.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? CQuestions?

BOARD MEMBER ETHERLY: Excel | ent.
| would love to junp in. Bravo. | think I
was rather skeptical, as you could perhaps
tell by ny inclination prior to the Iunch
break. M. MIhous, it was your coments t hat
| nost certainly was anxi ous to kind of hear.

Let me be sure I'm clear on a
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point that | think you have made and perhaps
t he best way for ne as a | ayperson to get into
it istotry ny ommn hand at a little bit of
kind of a show and tell. Because | want to
make sure that |' mkind of clear on the point.

So I'mgoing to do a very -- the
canera nmay or nmay not be able to do this, but
|"m going to do a kind of a very informal,
kind of little thing here. Let's say, for
exanple, this is your raised platform Ckay.
And this is the roots, a critical root zone
her e.

Now, part of your testinony that
you just offered is if you have a platform
covering all of this, it is not appropriate or
not correct to think that water is going to
get tothis critical root zone here. Correct,
in a very sinply 101 kind of way?

MR, M LHOUS: Water will nove a
few inches, maybe a foot laterally in that
kind of situation. Beyond that, no, it's

goi ng to be bone dry.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

BOARD MEMBER ETHERLY: Now, if
this particular setup and that critical root
zone i s on an el evation that i s descendi ng and
water is flowng down hill, does that
necessarily change or inpact your analysis?
Per haps a | ayperson m ght think that as water
Is comng down the hill, it's going to be able
to cone wunder this raised platform and
noi sturize or hydrate all of this area here.
s that incorrect?

MR M LHOUS: That is incorrect.
The water will nove very little under that
area. |It's going to nove laterally over the
soil surface, but gravity pulls it into the
soil.

BOARD MEMBER ETHERLY: Yes.

MR, M LHOUS: So as soon as it
hits a porous space in there, the water is
going into the soil.

BOARD MEMBER ETHERLY: Now, w th
respect to where the critical root zone, and

perhaps the answer to this question is going
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to vary dependi ng on the species of tree that
you' re tal king about, but with respect to a
particular critical root zone, how far does
wat er have to penetrate in that soil layer in
order to reach those roots?

| believe M. Eutsler's report
references at one point a depth of about 5
feet or so being sonmewhat too deep. That if
water is going that deep in the ground, you
are typically going to be m ssing nost of your
critical root zone.

MR M LHOUS: Absol utely. The
roots of the tree are in the top few inches
and the roots that absorb noisture tend to be
inthe top 2, 3, 4 inches. |If you think about
It, when you go out in your yard and dig a
hol e, when you start hitting hard soil, tree
roots aren't going to grow in that soi
ei t her.

BOARD MEMBER ETHERLY: Ckay. Wth
respect to the trees that are at issue here,

let me be sure I'mclear on ny question, the
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soil, do you have any comments or any
observations to make of the soil that we're
dealing with here? As you may have heard
earlier in ny questioning to M. Eutsler,
there was a little bit of conversation about
as far as we are aware, you know, it could be
a silt loam it could be sone other type of
conposi tion.

But you | ust testified that
w t hout the introduction of sone ot her organic
matter, the aeration of the soil is going to
be a pretty unlikely phenonenon. Is this soil
here of such a type or nature that it may be
better aeratable conpared to other soils or
It's you sense that we're definitely dealing
with the soil type here that absent any ot her
matter organic or otherwise this is not going
to be breathing soil, so to speak?

MR, M LHOUS: You have to have
organic matter incorporated into the soil to
aerate it to any appreciable degree. Thi s

site, if you were heading in fromcChain Bridge
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Road, t he upper si de IS relatively
undi sturbed. It's nore like a natural forest.
That's what it's akin to. It's sort of |ike
a natural forest.

On the lower side, on the left
hand side, that soil has been disturbed, |
suspect, in the process of denolition. That
area is |evel. It has very little organic
matter in the soil already. So | suspect that
soil is conplete different fromwhat's on the
upper side of the beech allay.

BOARD MEMBER ETHERLY: Ckay. My
final question and perhaps alittle bit of the
mllion dollar question here is, as we have
di scussed throughout this case, what the
purpose of the overlay is here from the
st andpoi nt of protectingthe tree inventories,
the existing tree inventories, if you will.

I"m struggling with trying to
figure out where the line is drawn. dearly,
there is a certain matter-of-right portionto

this project that could sinply happen w t hout
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any action on the part of this Board. Oten
times ny colleagues and | will get into very
ani mat ed di scussi ons about whet her the Zoni ng
Regul ations require us to parse out what the
difference is between well, what's the inpact
matter-of-right?

If there is a certain matter-of-
right portion of devel opnent that can happen,
that wll, of course, be acconpanied by a
certain inpact. So to an extent, is the
overl ay about protecting what the difference
IS between the matter-of-right inpact and the
I npact that's created by the project as it is
currently proposed?

" mnot inviting any response from
you on that. But what I'mtrying to get at is
based on your experience, your expertise,
based on your know edge of the field, is it
your sense that the techniques that are being
proffered by the applicant, as they have been
di scussed in their nost current form do not

provi de an opportunity for the trees at issue
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here to survive?

MR MLHOUS: | think I would say
that in theory if you could apply all these
various techniques and materials to a site,
that it woul d have a beneficial effect on tree
preservation. M problem as an arborist, is
t hat having worked on over 600 projects, |
have never seen these techni ques used.

So when sonebody says he is going
to conme in and apply all these theoretical
techniques on a site, | got to | ook back and
say | just don't see it happeni ng personally.

BOARD MEMBER ETHERLY: So to you,
It sounds good, but your concern is in the
| npl enentation of it?

MR MLHOUS: | nean, | just don't
see it happeni ng.

BOARD MEMBER ETHERLY: Ckay.
kay. That covers it for me. Thank you, sir.
Thank you, M. Chairnman.

CHAI RPERSON (Rl FFI S: Thank you,

M. Etherly. Ohers, questions? M. Sears,
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you went over the subm ssion and the | ocation
of the underground utilities. And it says in
this and al so i n your comments for streets and
you differentiated between running up to
connections to the house. Is there a
distinction between, as you said, min to
house, but public to private?

Let nme say it again. I n other
words, directly, does this typical |ocation
only nonitor or regulate the utilities in
publ i c space?

M5. SEARS: | asked that sane
question of Bryan MDermt at D.C. WASA
because there is only one general typical
section in the water and sewer design manual,
whether it be for public or private utilities.
And he said that they maintain. They will
never allow zero horizontal clearance on any
wat er and sewer utility of a main.

CHAI RPERSON CRIFFI'S: O a main.

M5. SEARS: So water and sanitary

sewer mains, public or private, have to
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mai ntai n some horizontal clearance.

CHAl RPERSON GRI FFI S: s it your
opi ni on when this turns onto this property in
order to access the differing houses that it
woul d continue the main into the property?

M5. SEARS: Well, | use the word
mai n neaning the main stemfor which all the
houses would serve from because they are
di fferent sizes.

CHAl RPERSON CRI FFI S: But then
that goes to the question directly, doesn't
1t? So would WASA | ook at that main running
down private property as comng under the
requi rements of this typical |ocation?

MS. SEARS: They would | ook for
t he horizontal spacing, whether it be under a
road or in the yard or wherever it may be.
They woul d still maintain a horizontal spacing
between utilities.

CHAI RPERSON @RI FFI S: | didn't
think that is what you said before. Wen it

goes up to the house to nmake the connection

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

265

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

266

of f of the main.

MS. SEARS: O the mains. kay.
When | use the termmin, | nmean --

CHAI RPERSON QR FFI S: I
under st and.

M5. SEARS: -- the main that woul d
connect to the sanitary sewer and Chai n Bridge
Road and the water accordingly. That -- |
bel i eve, the applicant may have called -- |
think they speculated a 6 inch service or
sonmet hing to that magni tude. Either of those
woul d then be served by smaller pipes to the
houses. That bigger |ine, bigger sized |line
for water and sewer is what | would call a
mai n.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. SEARS: And whether that --

CHAl RPERSON CRI FFI S: And they
bring in main on the private property?

M5. SEARS: Yes. That is what's
going up their -- the existing drive aisle

t oday.
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CHAl RPERSON GRI FFI S: Ckay. And
that's what you would say that WASA woul d
indicate as a main in a street?

M5. SEARS: Yes.

CHAl RPERSON GRI FFI S: Al t hough
that's private property.

M5. SEARS: Correct. It's still a
utility, which would have to get nmaintainedin
the future.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. SEARS: And the reason they
requi re horizontal clearance of a water and
sewer utility, one of the reasons, is for
mai nt enance, future maintenance.

CHAI RPERSON GRI FFI'S:  Yes. Ckay.
Anyt hing el se, questions?

MR KEYS: M. Chairman, they had
si X weeks for preparing for cross exam Coul d
| have 10 m nutes?

CHAI RPERSON CRI FFI'S: For cross?

MR KEYS: Yes.

CHAI RPERSON CGRI FFI'S:  Yes.
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MR. KEYS: Thanks. 10 m nutes to
just --

CHAl RPERSON @RI FFI S To get
r eady.

MR KEYS: Yes.

CHAI RPERSON CGRI FFI'S:  Absol utely.

MR, KEYS: Thank you.

CHAI RPERSON GRI FFI'S: Do you have
questions, Ms. Gates? Cross of these fol ks?

M5. GATES: No.

CHAI RPERSON CGRI FFI'S:  Ckay.

(Wher eupon, at 3:13 p.m a recess

until 3:27 p.m)

CHAl RPERSON (Rl FFI S Ready?
Hell o, sir.

MR MGRATH Excuse ne, M.
Chai r man. | was just wondering if a garden

variety citizen mght be allowed to speak
briefly to this subject at sone point inthis
proceedi ng?

CHAI RPERSON @RI FFI S: Appr eci ate

your, what, want to participate, but no, I'm
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afraid. W have passed the tine of persons to
present testinony and we're well into the
rest, although there nmay be objections to that
and we could hear it.

MR MCGRATH Wl --

CHAI RPERSON GRI FFI S: M. Keys,
persons show ng up?

MR KEYS: I would like to nove
the case along. | don't think | need any nore
W t nesses to cross exam ne.

CHAI RPERSON CGRI FFI'S: M. Brown?

MR, BROM: | don't want to -- |

certainly wouldn't want to be in a position of

denyi ng sonebody presentation. | think it's
a person in support or opposition, | don't
know.

CHAI RPERSON CGRI FFI'S:  Sure.

MR BROMN:. So | would be -- you
know, given where we have gone, | would be
hesitant to deny them the opportunity, but
keeping in mnd that we need to be done.

CHAI RPERSON Rl FFI S: | ndeed.
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W'll do this. You can put it in witing and
put it in the record. W're going to decide
this and I'll set the date by the end, but
we'll keep the record open. You can put that
in. As we have, we had scheduled to finish
this as of 1:00 today. We're at 3:28. W
have got cross exam nation of w tnesses. W
have got another statenent by a party
partici pant and then we have closings. That's
goi ng to take us through.

MR M CRATH: | need about a
m nute and a hal f.

CHAI RPERSON GRI FFI' S: | ndeed. But
| can't give you that.

MR MGRATH Just one final
qualifier. | amChairman of the Tenants Unit
of the Gty, which represents two-thirds of
the city's popul ation. Mybe that gives ne a
tad nore gravatus.

CHAI RPERSON CRI FFI'S:  Sure.

MR, MGRATH: |  had indicated

before. But | would greatly appreciate it on
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behal f of them

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, McGRATH.  And your's truly to
be granted a nmere 90 second purpose of
speaki ng.

CHAI RPERSON GRI FFI'S: Under st ood.

MR M GRATH: I f that works. I
don't know.

CHAl RPERSON GRI FFI'S:  Yes. No, |
appreciate that. And actually, | think you
wi ||l have nore weight today by submtting it
intowiting inthe record and | can guarantee
you the Board wll read your testinony on
this. But at this point, we need toreturnto
where we are and finish up today. But we
appreci ate that.

W have had nunerous hearings
before this which would have afforded that
opportunity, but with that, let's nove ahead.
M. Keys?

MR, MGRATH:  (Speaki ng of f m ke.)

Sone of us, M. Chairman, have many ti nes.
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CHAI RPERSON GRI FFI'S:  Under st ood.
M. Keys?

MR KEYS: | have just a couple of
guestions for M. Sears. Ms. Sears, you
talked to the head of D.C. WASA | s that
correct?

MS. SEARS: | spoke with Bryan
McDermt, who took over for Jim Shabel ski as
t he head of the Departnent of Engi neering and
Techni cal Servi ces.

MR,  KEYS: And you heard M.
Afful's testinmony that he spoke to soneone
el se at D.C. WASA?

MS. SEARS: | did read through
that and he said he spoke to friends at D.C
WASA.

MR KEYS: But in any event, he
apparently got a different opinion than you
got ?

M5. SEARS: | have the head of
anybody bel ow him

MR. KEYS: Wll, that's fine. |
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just want to say it's a different opinion

Ckay. Now, you maintain that what we have to
have is a 4 foot horizontal separation. l's
that correct?

M5. SEARS: As was shown on our
typi cal standard, yes.

MR, KEYS: Right. Now, |et ne ask
you, looking at the exhibit that we used in
the September 19'" hearing, it shows the
pl acenent of the l|lines beneath the surface.
Your concern is with the sanitary sewer pipe.
ls that it?

M5. SEARS. And the water.

MR, KEYS: And the water. So it's
the fact that they are vertically separated,
but not horizontally separated. |s that your
concern?

MS. SEARS: Correct.

MR, KEYS: And your belief is that
on the basis of that, that that permt
application wll be rejected?

MS. SEARS: | was sinply stating
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t hat the section you showed did not conformto
the standard of D.C. WASA

MR KEYS: Are you saying that
WASA woul d reject this configuration?

M5. SEARS: Per ny discussions
wth Bryan MDermt, he said he would not
accept anyt hi ng wth zero hori zont al
cl ear ance.

MR KEYS: |If we nove the sanitary
sewer to this side of the manhol e, woul d that
change the circunstances?

MS. SEARS: It would change your
cross section, but we could go into it a
little further. Based on --

MR, KEYS: Wuld it create --

M5. SEARS. -- that scale --

MR KEYS: Wuld it create a 4
foot horizontal separation?

M5. SEARS: From water and sewer,
but now we're | ooking at separation between
stormdrain and water and sewer.

MR KEYS: But that's not what you
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testified to. You testified as a separation
between the water and the sanitary sewer.

MS. SEARS: | was pointing out
that that horizontal --

MR KEYS: Are you saying that
there is no configuration --

MR, BROWN: M. Chair, could she,
pl ease, be allowed to finish?

CHAl RPERSON @RI FFI S: Let her
finish. Let her finish the question.

M5. SEARS: | was nerely pointing
out that based on that one criteria of this
section of water and sewer from D.C. WASA
that is not correctly shown on your exhibit.
Wthout a proper dinensioning there for
di stance from sanitary and water to storm
drain, | can't verify and confirm what that
di stance i s, but that al so does not appear to
neet the section requirenents as well.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. SEARS: But | was nerely

poi nting out the main water concern that woul d
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affect the trees would be if that horizontal
separation was net, you would have to expand
beyond what you show right there.

MR KEYS: And how would that, in
your opinion, affect the trees?

M5. SEARS: Now, you are putting a
utility wwthin -- outside of the pavenent in
the area of the trees and you --

MR, KEYS: And how deep?

M5. SEARS: Do you want to tell ne
what utility you would or would not swtch
around? |I'm just nerely pointing out that
what you have presented to the Board and as
part of your case is not correct.

MR KEYS: What's the -- well, |1
shoul dn't ask you your opinion of tree roots,
but this is a conceptual plan. Are you -- do
you understand that?

MS. SEARS: As is the entire
proj ect.

MR, KEYS: Correct. And the final

pl an woul dn't be delineated until we actually
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have an application for this. At which point,
we would have to conply wth whatever
regul ation was in effect at the tine.

M5. SEARS: But | would think you
would want to present at the tine of this
submttal what you plan to build, as what you
keep prom sing you can do. And |'m just
merely going on what has been presented so
far.

MR, KEYS: Al right. 1've got no
further questions.

M. M1 hous, have you been on the

site?
MR, M LHOUS: Yes, | have.
MR, KEYS: How many tinmes?
MR M LHOUS: Once.
MR, KEYS: \When was that?
MR MLHOUS: | couldn't tell you

wi t hout | ooking at ny records.
MR KEYS: How long did you stay?
MR MLHOUS: 30 mnutes or so.

MR. KEYS: Did you take any soil

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

277

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

278

sanpl es?

MR M LHOUS: No.

MR KEYS: Was it raining when you
happened to be there?

MR M LHOUS: No.

VR. KEYS: You have  heard
testinony in this case. | think you have been
here nost of the days of hearings, have you
not ?

MR. M LHOUS: | believe so.

MR. KEYS: Have you heard
testi nony about sheet flows?

MR M LHOUS: Yes.

MR, KEYS: D d you understand what
sheet flows are?

MR. M LHOUS: Yes, | do.

MR KEYS: Wiat are sheet flows in
your under st andi ng?

MR M LHOUS: Sheet flow is over
the surface of the soil.

MR. KEYS: Wi ch happens when, M.

M | hous?
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MR. M LHOUS: Wen it rains.

MR KEYS: Um hum

MR MLHOUS: O fromirrigation.

MR KEYS: Now, is sheet flow
sonething different than the infiltration of
water |aterally than we are tal ki ng about with
t hese di agrans t hat have been di scussed t oday?

MR MLHOUS: |'msorry, could you
repeat your question?

MR KEYS: Ch, are sheet flows
sonet hi ng di fferent t han t he | at er al
infiltration of water that we have been
t al ki ng about ?

MR. M LHOUS: Yes.

MR,  KEYS: You have testified
that, in your view, sheet flows -- |'msorry,
| ateral infiltrationin water -- in soil only
noves a fewinches. |s that correct?

MR MLHOUS: No, | don't believe
that's what | said and it's not ny opinion.
It's based on research done t hrough nmany years

on soil s.
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MR KEYS: Yes, but | think you
just testified.

MR M LHOUS: Water noves very
little laterally as conpared to downward.

MR KEYS: If I'm not m staken,
you testified that it's only a few inches
| aterally and you said it m ght be as nuch as
a foot. Do you recall that?

MR, M LHOUS: | believe that was
I n response to the question about where the
platform woul d cover the soil. And yes, in
that case, | think the water would nove just
a few inches and perhaps a foot or so in.

MR KEYS: Does slope affect
| at eral novenent of water?

MR MLHOUS: It depends.

MR KEYS: Could you expand on
t hat ?

MR, M LHOUS: Sl ope affects the
novenent of water over the surface, but it
does not affect the novenent of water through

t he soil.
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MR, KEYS: |f water noves over the
surface, and |'m talking now about sheet
flows, wouldn't it eventually begin to nove
t hrough the soil ?

MR M LHOUS: Yes.

MR, KEYS: Many of the areas that
we have talked about wusing piers are on
slopes. Wuldn't sheet flow in the instance
of heavy rain have a tendency to nove further
than the lateral infiltration of rain normally
on | evel ground, excuse ne?

MR M LHOUS: Could you repeat
t hat, pl ease?

MR, KEYS: Al right. If you | ook
at the areas in which we have piers and sl oped
ground, would you expect that sheet flows of
water would nove further than the |ateral
infiltration of water that we have been
tal ki ng about in charts like this?

In other words, you said that
wat er only noves |l aterally beneath the surface

a few inches, perhaps a foot. Wul d you
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expect sheet flows to nove further?

MR M LHOUS: Not nuch further,
no.

MR, KEYS: Thank you. No further
questions of M. M hous.

CHAl RPERSON @RI FFI S: Very well.
Thank you very much. Any questions,
guesti ons? Sol d. W're ready for final
statenents.

MR BRODSKY: Good afternoon, M.
Chai rman and Menbers of the Board. For those
of you who don't renenber many nont hs and over
a year ago, ny nanme is WMark Brodsky. I
represent the Chain Bridge Road Citizens for
Responsible Gowh, a proponent of the
applicant's application and a group nmade up of
nei ghbors.

| have not had an opportunity, nor
did we exercise our right to cross exam ne any
wtnesses, and | would just like to read a
statenment into the record that represents ny

client's views with respect to the proceedi ngs
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t hat have been held thus far.

I n 1999, t he Chai n Bri dge
Road/ Uni versity Terrace Preservation Comm ttee
caused the Zoni ng Conm ssion to rai se the bar
for developnent in their neighborhood by
opposing a tree overlay and | arger m ni numl ot
sizes. The applicant, with Hercul ean effort,
has sought to conmply wth those nore
restrictive rules.

As he gets closer to the goal
line, the commttee apparently regrets that
they didn't cause the Zoning Comm ssion to
rai se the devel opnent bar even hi gher. Having
failed to do that, the commttee would
apparently now like the Board to change the
rules of the gane while it is being played.

Happily, we Ilive in a country
where all parties appearing before tribunals,
boards and agencies are required to know the
rules of the gane before it starts. Mor e
i nportantly, the rules nust be clear and

subject to objective interpretation and not
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result in decisions that are arbitrary and
capri ci ous.
In t hat regard, yesterday's

Washi ngton Post article about this case is

revealing. A prom nent nenber of the Chain
Bri dge Road/ University Terrace Preservation
Commttee is quoted as saying that her
standard for the building of 13 houses on this
site would be respectful of the |and.

O course, her position is not a
|l egal |y sufficient standard, nor was it one
t hat was articul at ed her e, but It's
informative with respect to what the rea
objections of the conmttee are to this
application.

Bernie Gewrz, a client and nenber
of our group also quoted in the sane article,
got it right. Wenever a proposal to build a
new hone in the nei ghborhood i s consi dered by
the commttee, he lives in the nei ghborhood by
the way, their unstated position is "I have

got m ne and keep ot her people out."
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| f the commttee and the ANC coul d
have | ooked at this application and eval uat ed
and critiqued it objectively, rather than
attenpt to derail it, they m ght have cone to
the conclusion that the site they seemto care
so deeply about wll be devel oped and will be
better devel oped by sonmeone wth the
experience, judgnent, taste and, yes, the
noney to do it the right way without regard to
the vagaries of the real estate nmarket.

In closing, we were struck by the
arrogance of the July 18" testinony of the
commttee's architect, M. Ny man, who
pontificated that "This was a high-density,
hi gh-end deal t hat benefits only the
devel oper."

Didn't he forget the fortunate new
homeowners whom if the Board approves this
application, w | | becone M. Gat es'
constituents, D.C taxpayers and wll be
privileged to enjoy raising their famlies and

living in beautiful new hones in a wonderful
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nei ghbor hood? Thank you.

CHAI RPERSON GRI FFI S: Thank vyou
very much. Was this in the Post?

MR, BRODSKY:  Yes.

CHAI RPERSON CGRI FFI'S: | ndeed.

MR, BRODSKY:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay. Well,
now t hat he has availed hinself wwth a little
statenent, is there any, | don't know,
guestions fromthe Board?

Thank you very nuch, M. Brodsky.
If there's no questions then, let's nove
ahead. Let ne ask everyone's indul gence.
It's just 3:40. How | ong do you have for
cl osi ngs, need?

MR KEYS: 10 m nutes.

CHAI RPERSON CRIFFI'S: 10 m nutes?
If the gentleman is still present, we'll |et
hi m have 90 seconds to put his statenent on
the record. Let's go.

MR MGRATH: Thank you, M.

Chai r man.
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CHAl RPERSON GRI FFI S: Good. You
just need to state your nane and address for
t he record.

MR MGRATH M/ nane is Jim
MG ath. | amchai rman of TENAC, which is the
D. C. Tenants Advocacy Coalition. W represent
all wholiveinrental housingin the city and
that includes, approximately, two-thirds of
the city's popul ati on.

CHAI RPERSON CGRI FFI'S: | ndeed.

MR MGRATH: " m taking a quick
| ook back to 1998, M. Chairman. |'mtaking
a look at the 1700 Block of M Street, N W
I"m |l ooking at a 20 unit apartnent building
t here.

" mIl ooking at sl owliquidation of
the tenants in that building resulting in 18
peopl e I osing the roof over their heads, the
final two being evicted, their neager
possessi ons put out on the street and TENAC
out of its neager treasury renting a U Haul

and putting theminto storage for a nonth.
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" m | ooking at M. Bender and his
gloating attorney thereby, thereafter, put a
padl ock on that buil ding.

CHAl RPERSON @RI FFI S: Does this
have anything to do with the application we
have before us?

MR MGRATH: Yes, it does. I
think it has everything to do wth the
credibility and integrity of this applicant.
That buil di ng has remai ned vacant in the wake
of the deprivation of housing for 20 people
for eight years as an eyesore, boarded up
bui | di ng.

CHAI RPERSON GRIFFI'S:  This is the
M Street property?

MR, M GRATH: Yes, the M Street
property.

CHAI RPERSON  RI FFI S: You Kknow
that's not a subject in this application?

MR McGRATH. Well, it goes to the
guestion of, | believe, integrity and purpose.

If he is capable of performng that way in a
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key city block, a downtown bl ock, how can we
be sure that he wll have the kind of
integrity to carry out the proposal that heis
tal king about in the Palisades? H's record
thereis very illustrative of what we think is
totally wong with this kind of devel opnent of
the city.

The VWAshi ngt on Post article

concludes with the idea that in this case that
I f you challenge this applicant, you get hit
wth alawsuit. Well, | have been threatened
wth lawsuits many tines, and | will tell you
right now they don't intimdate nme and | hope
they don't intimdate you.

What the hell are we comng to?
Is this a kind of Jlegal terrorism or
something? M way or a lawsuit? | hope you
are not intimdated, M. Chairman, and | hope
you deny this applicant and | thank you very
much, and | hope I"'mw thin ny 90 seconds.

CHAI RPERSON GRI FFI S: Thank vyou

very nmuch. Appreciate it. M smle is only
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that we get appealed all the tinme, which is
anal ogous to being sued. In fact, | was just
subpoenaed | ast week. But, nonethel ess, that
IS neither here nor there on this case.

If we're ready then, unless others
had questions of M. MGath, TENAC, we do
appreciate it. Thank you for bringing that to
our attention and let's nove ahead then.

MR KEYS: Thank  you, M.
Chai rman, Menbers of the Board. | amgoing to
abbreviate this, because you are by now as
acquainted with this site as I amand the many
pl eadi ngs. In fact, nore acquai nted, because
| came into this case, as you know, rather
| ate in the day.

Basically, | want to run through
the brief analysis of the relief sought under
2516, and then switch quickly into how that
ties into how I think you need to view the
overlay requirenents i n assessi ng what we have
done with this or propose to do with this

site.
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We are requesting 13 single-famly
homes on theoretical lots and also the ability
to reduce roadways to a, in sone cases, 12 to
16 foot requirenment, 20 where we can, in an
effort to preserve the existing trees and to
do as | east change to the natural condition of
the site as possible.

In order to do that, we have
designed lots that conply in all respects with
the di nensi onal requi renments of 2516(a)
t hrough (d) and we have conplied wth the need
for that roadway, that interior roadway, to be
outside of those |ots. And that has been
approved by both the Fire Marshal and DDOT.

2516.9 inports standards that are
very, very simlar to the special exception
standards of 3104.1, and what we want to do is
to denonstrate. W think the evidence shows
that this devel opnent is consistent with the
style and quality of Chain Bridge Road
properties in general. It will have no

adverse inpact on neighboring properties in
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terms of its treatnent of storm water
managenent, traffic, density, |andscaping,
et cet era.

Now, at the sanme tine we attenpt
t o denonstrate conpliance with the theoretical
| ot subdivision requirenents. W're also
being held to the standard of neeting the
Chain Bridge Road/ University Terrace Overl ay
requirenents.

And | want to take a nonent | ust
to remnd you of the purpose of that overl ay.
It is to preserve natural topography and
mature trees, to prevent significant i npact on
adj acent park land, to limt ground coverage
of new construction, so as to be conpatible
W th existing nei ghborhoods and to establish
a mninmuml ot size and avoi d adverse i npact on
exi sting infrastructure.

We think that the proposals that
you have heard, the extensive planning that
has been done, the revised | andscapi ng pl an go

a long way to neeting these requirenents.
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| think it's inportant to note
that we have in al nost every instance either
exceeded the mninmuns in terns of | ot size, we
have exceeded the m ni nuns or stayed bel owt he
mnimuns in terns of | ot occupancy and have
m nimzed i npervious surface coverage.

Act ual |y, we're reporting 44
percent inpervious surface coverage, but that
really ignores the fact, and it's a fact that
| think has been lost in this hearing, that
two of the buildings that we are proposi ng are
on Lot 4 and Lot F have green roofs, but we
have acted as though those green roofs were
| npervious surfaces. This is one of the ways
i n which the site has been over-designed for
Its actual uses.

| am concerned about how t he Board
Is going to look at 1568.1. | think this is
kind of critical to the application, and |
wanted to start by maki ng sure we understand
what this property consists of.

As indicated in the original
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application, and | think it m ght be useful if
you use your June book, there is a boundary
survey of the property. |It's the very first
item in the June 30'" book. It's called
"Boundary Survey."

That boundary survey shows the
constituent conponents in the |and records of
what constitutes the land that is subject to
this application and it's, approximtely,
143, 000 square feet. It consists of three
parcels of varying size, Parcel 1263, Parcel
12293 and Parcel 12294, and this odd little
rectangl e, Lot 827.

And peopl e have | ooked at that and
cone to very different conclusions, and I
should say in fairness it's not always clear
when one speaks of lots, pieces of |and,
exactly what you're referring to, but I'm
going to try and sort through sone of this
conf usi on.

Lot 827 is a tax |ot. Lot 822,

which is the conbination of all three of these
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parcels, is also a tax |lot. It has no
significance interns of |and records. It has
no significance in ternms of zoning or zoning
anal ysi s.

This land, and | don't know how
long it has stayed in this configuration, |
suppose | coul d have exam ned vesting deeds,
but this |land is unsubdivided land. It may go
back 100 years. It may go back 150 years or
It could be just 50 years, but the point is as
far as the city is concerned, these do not
exist as record |ots. These also are,
therefore, not buildable |ots.

So when | go to look at section
1568.1, the first question that cane to ny
mnd is how do you apply this section and the
information that follows from that section?
And | take nmy cue from the preanble and the
1568.1 really talks about the process of
construction, the process of subdivision as
the predicate before you do any anal ysis.

And | think that the reality here
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I's, the instruction or the logic of this is,
you have got to do a zoning analysis. You
have got to create buildable lots in order to
under st and t he application of t hese
regul ati ons.

If you don't, you have the
foll ow ng anonal ous consequence. When vyou
| ook at (b), and | think (b) is the one at
| ssue, how do you deal with the larger trees?
W're allowed to renove three, but as M.
Eutsler said --

MR, EUTSLER  Eutsler.

MR KEYS: -- it's per lot. And
under his view, and he has several views, Lot
827 you could renove three very large trees.
Lot 827 is 1,700 square feet. Lot 822, which
Is the balance of the site, which is over
140, 000 square feet, alnost 100 tines | arger
than Lot 827, he would maintain that the
regul ati ons require that you can only do three
trees fromthat parcel

And | would submt to you that's
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an absurd result, because what it's saying is
that if you' re dealing with unsubdi vi ded | and,
the larger the parcel, the fewer trees could
be legally and lawfully renoved fromit. But
I f you had smaller parcels with the sane | and
area, you could renove nore trees. That is
not a pal atabl e suggestion in the context of
unsubdi vi ded | and.

This is an odd case. It's an odd
case, because you're being presented wth
predevel opnent |and, but yet being asked to
apply regulations to it that presune the
ability to devel op.

And ny suggestion to you is that
I n | ooking at these regul ations, and for the
pur pose of not reaching an absurd result,
because | think basic canons of statutory
construction say that when a regul ation adm ts
of anbiguity, that those who construe it ought
to construe it to achi eve a reasonabl e result,
you're not stuck with the absurdity of saying

Lot 827 has the sane value in terns of tree

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

297

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

298

coverage and tree protection as does a |l ot 100
tinmes its size.

And to that, | would suggest that
you have the | atitude in your judgnent to take
a look at the applicant's proposal, and |
woul d ask you to flip nowto the "All Trees"
exhibit, which shows the trees to be taken.
There are nine trees. They are identified in
blue and if you |ook at their occurrence in
relation to the underlying theoretical lots
we're proposing, those nine trees fall wthin
t he threshol ds.

No nore than three are being taken
fromany lot, and | think that reference to
buil dable lot is the rel evant one, because if
you were exam ning --

MR BROWN: M. Chai r nan, |
obj ect, because M. Keys -- and | understand
how he is trying to proceed, but he is
entering an entirely new theory to the
under | yi ng application and devel opnent here.

| mean, we proceeded for 18 nonths under what
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| -- the four lot scenario, four tinmes three,
and he is now talking in terns of a 13 | ot
scenari o.

Cosing argunent is not the tine
when you change the conversation or the | egal
standard. | nean, quite frankly, he didn't --
and it occurred | ong before he was invol ved.
He didn't neet the standard that they set for
t hensel ves, and now he is trying to change the
standard at this late point, and | don't think
that's an appropriate use of the Board's tine
and our resources here.

| nmean, this is not -- it has
never been a 13 lot scenario. | mean, we
question whether it's a four | ot scenario, but
It certainly has never been couched in terns
of 13 lots. And having --

CHAI RPERSON CRI FFI S: I
under st and.

MR,  BROMN: And we raise that
I ssue and then cl osing the proceedi ngs | think

I s inappropriate fromthe fairness perspective
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and certainly too late to take that new
appr oach.

MR. KEYS: I''m sinply suggesting
that the Board has an option in howit chooses
to view this.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. KEYS: And how it chooses to

apply the regulations to this.

CHAlI RPERSON @RI FFI S: |  think
we' |l nove ahead with this and, hopefully, he
w |l npve on to other substantive elenents in

the application, but the basic elenents here
are the fact that the nunber of trees and the
actual trees being renoved that have been
consi stent through or fairly consistent from
t he June subm ssion hasn't changed.

And how they are addressing how
they have calculated that, they wll have a
little bit of latitude in terns of 1568. 1(b),
because it has always fallen under that. I
don't think that we're being asked. Wl |,

there it is. So |l don't think --
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MR. BROMN: | think you are being
-- the sane trees are at issue, at |east
basically, the 9, 10 trees.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. BROMN: And then the question
I's all ocating those under the regul ati ons over
what |ots. Quite frankly, the applicant
didn't neet the four lot standard that his
application is based on. | think, quite
frankly, a better standard is the two | ot, but
even their own standard of four lots, which
t hey adopted and t hey pursued, they don't neet
t hat .

You don't see the trees allocated
anong those four parcels, three a piece. Now
to come in and say, well, what we really
shoul d be doing is 13 lots, | nean, | just --
It's the applicant's application. They nade
It. They submitted it and to change the
nature of the application and the nethod of
cal cul ating now i s inappropriate.

CHAI RPERSON CRI FFI S: Ri ght, but
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we're also not being posed the question of
whet her that interpretation and readi ng of the
regulation is correct or not. W have an
application for the approval of the special
exception under that overlay. It is not in an
appeal node of which we're going to see howto
I nterpret the regul ati ons.

MR BROMN: But | think, also,
that the Board -- and they can't approach this
application without addressing the overlay on
two fronts. One, its inpact and conpliance
with it, which is the issue we're focusing
here on, and then also under the special
exception test, the standards and i npact that
may be wunique under the overlay and the
overl ay ar ea.

So if the applicant doesn't neet
the overlay tree restrictions as an initial
matter, | don't see that there is any reason
why this Board should or could approve this
application. | nmean, the Board can't approve

an application that it knows is not 1in
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conpliance with the regul ations. And, now,
quite frankly, the applicant is admtting that
under their scenario, their view --

MR KEYS: Please, don't put words
In the applicant's nouth.

MR BROMWN: Wl l, but, again, they
proceeded on the four ot scenario until this
very nonent, and are now saying that that's
not the right standard and they are not doing
that as an academ c exercise. They are doing
t hat because they have discovered or it has
been pointed out to them that they don't

conply with their own standard, so they are

attenpting to change the standard. | nean --
CHAI RPERSON CRI FFI S: Yes,
conment s?
VICE CHAIR M LLER | just think

that's sonething that can be addressed in
proposed findings and conclusions of [aw,
because |I think that it's not uncommon in a
case for |l egal theories to change sonewhat and

evolve, and | think this is an interpretation
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of the regqgul ation.

And the first | have been focusing
on it was when M. Eutsler brought up the
guestion in his testinony. So | think we
could just hear the closing and then this is
a l|legal question, and then M. Brown can
address that in proposed findings and
concl usi ons of |aw

MR. BROMN:  Well, can | just put
in one last thing? Again, | don't want to
bel abor this, but throughout the testinony of
M. Andrulis and others in direct and then on
the rebuttal, they have been quite adamant
that they were renoving 9 or 10 trees and
based on our having four lots with three trees
a pi ece authorized were under that, the cap of
12, and they have banged that drumrepeatedly
to show conpliance with the overl ay.

Now, we're not doing that anynore.

We're saying that no, it's not. It's not that
st andar d. It's a different standard. So |
just want to -- and, again, certainly, it's
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goi ng to be addressed in findings of fact and
concl usions of | awwe present, but | just want
to alert the Board and | just don't thinkit's
an appropriate venue at this nonent, cl osing
argunents, to change the theory of your case.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VR. BROMN: And that's a
substantial change because, again, we're
| ooki ng. We have all adopted, basically, a 12
tree standard and we may di sagree on whet her
they neet it, but we have gone froma 12 tree
standard to, wunder M. Keys' scenario, 39
trees.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BROMN: | nmean, they are not
even renotely rel ated.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BROWN: | nmean, a conpletely
different standard and scenario. So again --

CHAI RPERSON RI FFI S: | guess
again in coment though, | end up at a

different point saying that --
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MR, KEYS: That's right.

CHAI RPERSON GRI FFI S: -- you're
absolutely right that that theory has changed,
but the substance and the material facts
haven't changed either. So |I'mnot sure why.
The appropriateness, | tend to begin to agree,
but to throwit all out at this point when we
have an opportunity for it to be addressed by
all those in their findings and concl usi ons,
| think we should just nove ahead, because
it's a different view

MR BROWN: Well, | would think
novi ng on woul d be the best.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BROM: Wthout any further
di scussion on the part of M. Keys on the
subj ect, because it's really -- it's outside
the scope of where we're at. And, certainly,
it's at odds with his case. | nmean, his
application and he i nherited, but he inherited
good, bad and indifferent.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR,  BROWN: That's his case and
it's a different scenario that he is --

CHAI RPERSON CGRI FFI'S:  Yes.

MR. BROMN: -- discussing.

MR KEYS: |[It's not at all at odds
with the case presented.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, KEYS: The Board's task is to
apply the facts as they see them to the
regul ations. |'msinply suggesting that there
I s anot her way that you can apply these facts
and still create what we hope is a positive
proj ect . We' re changi ng nothing about the
pr oposal .

It's just that when you | ook at
the term"lot," | think you lose -- there is
no neasuring stick unless you look at a
bui | dabl e circunstance. W're asking for a
singl e subdivided lot with 13 theoretical lots
I nside of it.

MR. BROMN: M. Chairnman, one | ast

point. | nean, M. Keys wants to have it both
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ways. He is talking about -- in his original
case, one of his four lots was 827, the little
1,700 square foot deal, and he was nore than
glad to take his three trees fromthat.

And, now, he is saying that's

really not an appropriate standard. 827
shoul dn't count. Let's do sone other
measuring standards. So you can't have it

bot h ways. And, again, he is changing the

standard - -

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BROM: -- to apply to the
facts. It nmakes a big difference.

CHAl RPERSON @RI FFI S: | don't

di sagree that there's different ways of
calculating it and that has been offered to
us.

However, | still go back to the
fundanental aspect that the material facts
haven't changed. And so | think what we're
going to have to deal with is that theories

which will cone in, but it's not as if today
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they went from nine trees to now asking to
renove 39 trees outside of the 13 lots
cal cul ations, whether that is correct or not.

So I think it's advantageous for
us to nove ahead and gat her, we have the old
t heory, we have a newtheory, and let's put it
t oget her and nove ahead. Any concerns wth
t hat ?

VICE CHAIR M LLER: No. | just
want to say, | nean, it sounds like M. Keys
said that this is an anbi guous regul ation, so
| woul d expect that he would argue it one way
and, M. Brown, you would then give us
argunents to interpret it another way.

MR. BROAN: And that's fine.

VICE CHAIR M LLER: But not today.

VMR,  BROMN: But the tinme to do
that is not in closing argunents. | rmean,
notw t hstanding how hard |I'm trying to get
this issue before the Board, I'"'mlimted in ny
ability to do so, having a lot arisen in

cl osing argunents. | can't submt a |egal
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brief as part of ny findings of fact and
concl usi ons of |aw

So, | nmean, | think it's |eading
us down just yet another tangent that doesn't
hel p us conclude this matter, and | just urge
t hat we nove on.

CHAI RPERSON GRI FFI'S:  Absol utely.
| think, obviously, we'll have sone -- you
have sonme flexibility in terns of your
findings and conclusions in addressing
el ements that have cone up in this case.
Ckay. Wth that, M. Keys, | think you
under st and.

MR KEYS: Yes.

CHAI RPERSON CRI FFI S: Just
conti nue on.

MR KEYS: Further, with respect
to the standards of 2516, we need to
denmonstrate, and | think we have, that the
devel opnent is consistent in the context of
the residential growh on Chain Bridge Road.

W are filling in the consistent pattern of
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residential devel opnent along Chain Bridge
Road on the west side.

And | think that, in particular,
there were four interrelated sets of
I nformation that were educed and prepared by
the applicant and presented that really show
what Chain Bridge Road really | ooks Ii ke. And
| think that is both the photographic evi dence
of the situation of houses al ong Chain Bridge
Road.

It's the reality of the clustering
of hones imedi ately to the south, and | think
one of the exhibits that we prepared showed i n
a rather striking form how simlar the
clustering of houses to the south of this site
IS to the houses within this site. And in
that context, it was inportant also to | ook at
t he spaci ng of hones al ong Chai n Bri dge Road.

We provided an exhibit that shows
the reality if you | ooked 550 feet down Chain
Bri dge Road, you |ook at the 550 feet that

this site occupi es, and then | ooked at anot her
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550 feet north along Chain Bridge Road, that
there was a consistent spacing anong the
houses that fronted and it was oddly simlar,
that the rhythm of houses works.

There has been evidence produced
about lot size, and I think it was terribly
I nportant to note that the nedian |ot size,
that is where half the houses are conpared to
-- where 50 percent above and 50 percent
bel ow, that nmedi an | evel puts the project at--
the project's nedian lot size is 9,500. The
medi an | ot size for the area is 14, 000.

In ternms of building area, that's
the total area of the buildings, the nedian
for the area is 5,600, but the building area
for the project is 6,700. These nunbers
suggest that we're not that different fromthe
products and the very | arge hones t hat al ready
exist in this area. And we have noted, and
"' m not going to belabor the point, but the
post - 1999 devel opnent represents even |arger

homes bei ng constructed on Chain Bridge Road.
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One of the areas that relates to
density is the question of infrastructure
I npacts and | think the main infrastructure
| npact that is germane to this caseis traffic
and the flow of vehicles into and off this
site. | believe that any concerns about site
lines within the site over the main driveway
have been alleviated by the testinony of M.
Andrulis and M. GCeorge as to the real
significance of elevations and distances on
that driveway.

And | think M. Ceorge's testinony
about Chain Bridge Road paints Chain Bridge
Road as a very different street fromwhat you
are used to dealing wwth and |I'm used to
dealing with. | have not seen a street with
traffic volunes as low as this. This is a
unique road and it's a road that | think can
accommodat e this devel opnent and accommobdat e
t he novenent of vehicles into and fromthis
devel opnent .

| think the issue of famliarity
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and the volunme of local traffic is also a
terribly inportant consideration, and DDOT has
the ability and will, I"mcertain, exercise it
If traffic conditions warrant that the sane
measures that have been adopted on the north
end of Chain Bridge Road would be adopted in
the vicinity of this site. That is advisory
speed limts, enplacenent of nore mrrors or
caution signs about hidden driveways.

There is a real absence of
testinony in this case about adverse inpacts
on nei ghboring property, and | think that is
I nteresting, because it rings both to the
standards for approving this as a special
exception and the direct standards of 2516.

Right now, there are adverse
| npacts and | think the neighbors testified at
great length to the fact that surface water
flows into the swale that constitutes this
dr ai nage area, erode backyards and create real
problenms for them And | think that they

woul d and shoul d wel conme the i ntroduction of
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a sophisticated, conprehensive storm water
managenent system that is going to cut the
actual flowof water fromthis site and handl e
not only the stormwater that is generated by
the inpervious surfaces, but also provide
significant inprovenents and enhancenents
along the perineters of this site with the
enpl acenent of French drains, wth the
enpl acenent of check dans.

All  of this testinony goes to
suggest that this site, in handling the runoff
fromthis 3.5 acre site, is a positive benefit
in this conmmunity.

M. Afful testified to the fact
that -- and he has gone a great deal beyond
what you're used to seeing. He actually has
el aborated a redundant, over-designed system
that provides far nore capacity and far nore
quality and quantity control than required by
t he Watershed Protection Division.

Much of this case has turned on

tree preservation and | andscapi ng, and | want
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to enphasize the focus has been entirely on
trees renoved, but | think it's equally
I nportant for you and consistent wth the
purposes of the Chain Bridge/University
Terrace Overlay to recognize that we are
retaining significant trees.

| have never seen an application
that has gone to the detail of exam ning the
context, the health, the tenporary and the
per manent di sturbance for each tree on the
site. Yes, we are renoving nine trees | arger
than 38 inches, but we're retaining 48. Yes,
we're renoving 18 trees in the range of 12 to
38 inches in circunference, but we're
retaining 59.

As you look at the site plans on
this, what nust strike you is the fact that
much of the existing perinmeter foliage al ong
r oadways, Chain Bridge Road and al so the main
drive are being preserved and, in conjunction
with the | andscape plan, bei ng enhanced.

And | want to nention that
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| andscape pl an, because | think that's one of
the ways in which the applicant has shown its
wllingness to interact with suggestions and
make i nprovenents. And the | andscape plan
that was submitted to the Board in June
represents an enhancenent that reflects the
notions of a natural |andscape with m ninal
di sturbance and wth a focus on long-term
woodl and restoration.

| amnot going to go into the --
think you have heard enough detail about
construction nethodology. Al | wsh to add
Is that, and wthout stretching the pun too
far, | think thereality is that the actuality
of the boring technology that we propose for
this site really and truly undercut nuch of
t he opposition with respect to trees.

We are, by using this and appl yi ng
It on this site, able to nmake substanti al
I nfrastructure | nprovenents, subst anti al
utility and stormwat er i nprovenents and, yet,

at the sane tine avoid danage to significant
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trees, which we're as interested and as
anxi ous to preserve as the nei ghborhood.

And we woul d encourage the Board
in drafting an order, if the Board determ nes
to approve this application, to put the
applicant to the test and establish standards,
establ i sh neasuring points, establish asystem
of referrals, bring us back to the Board to
establish conpliance in how we use these
construction techni ques.

| think the applicant is serious
about conmplying and | think if the Board can
find ways that will nmake enforcenent easy, we
will certainly be anenable, and |I'msure ANC
3D and the neighbors wll be vigilant in
observing our conduct in that regard.

| think that you have before you
enough information, if you can sift through
the chaff to find the wheat here to concl ude
that the applicant is entitled to receive a
speci al exception approval for the 13 | ots and

to be granted the variance on the -- not the
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variance, but the deviation in the roadway
wdth to accompdate its tree preservation
pl an.

I thank the Board for its
I ndul gence with all of the twsts and turns
this application has taken. Thank you.

CHAI RPERSON GRI FFI S: Thank vyou
very nmuch. Wth that then, | think we just
need to set a date for a decision nmaking on
this. | have one just follow up question.

You indicated that the Board
should or perhaps could | ook at conpliance
condi tions, but you haven't put any conditions
forward. Are you in agreenent with --

MR KEYS: No, | haven't, but I
assune that iif the opportunity canme for
proposed findings of fact and concl usi ons of
| aw, we coul d probably come up with sone i deas
that the Board mght in its deliberation
consi der.

CHAl RPERSON GRI FFI'S:  Ckay.

MR KEYS: And as conplex as this
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case is, | think you understand that putting
t oget her proposed findi ngs and concl usi ons of
law wi |l probably take a little |onger than
t he normal case.

CHAI RPERSON GRIFFI'S: R ght. Can
you have themin by Friday?

MR KEYS: | was thinking perhaps
Monday.

CHAI RPERSON CGRI FFI'S:  Good.

MR BROMN: M. Chairnman, were you
pl anni ng on having the --

CHAl RPERSON GRI FFI'S:  I's your m ke
on? Sorry.

MR, BROWN: Were you pl anning on
havi ng the proposed findi ngs and concl usi ons
of law in before you have your Public Meeting
to decide the case?

CHAl RPERSON GRI FFI'S:  Absol utel y.

MR, BROMN: Ckay.

CHAl RPERSON GRI FFI'S:  Yes? Let's
assess. | don't have anything el se. Boar d

Menmbers, |'m asking this of you, any other
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addi tional information that we woul d keep t he
record open for? Unless you' re aware, | think
we would nove straight away into -- we can
cal cul at e back.

| would set this for a decision
maki ng on the 5'" of Decenber. That is our
regul ar schedul ed Public Meeting. | think the
best case would be to have findings and
conclusions in that Wdnesday, which is the
29'",

MR. KEYS: Thanksgi vi ng weekend?

CHAl RPERSON GRI FFI S: No, that's
the week after Thanksgiving. Thanksgi vi ng
woul d be Thursday the 23" W would be
havi ng things in by Wednesday, 3: 00 Wdnesday
on the 29'". Does that work?

MR MOY: No, that's good. W
have been trying to see if we can get things
in by Tuesday, by Tuesday to help us
facilitate the packages com ng in.

CHAI RPERSON GRI FFI'S:  Oh, yes. |

mean, that --
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MR MOY: But if you want to do

Wednesday, that's fine, too, by the staff.

CHAl RPERSON @RI FFI S: No, the
Tuesday.

MR, MOY: | think that's fine.

CHAl RPERSON GRI FFI S: The 28'"
Any problens with that? You know, |I'm

somewhat flexible if there is additional tine
that is needed. It just will nove it to the
January deci si on maki ng, so you can have, you
know, three nore weeks.

MR,  KEYS: M. Chairman, | would
prefer to have the tine. | nean, | see this
as a very conplex draft order to wite.

CHAl RPERSON GRI FFI S: Ckay. I
don't have any difficulty with that.

MR. KEYS: And | say that fromthe
vantage point of I'malittle bit handi capped,
because | mssed the first four days of
hearings in this matter.

CHAl RPERSON GRI FFI S: Ri ght . So

thereit is then. |t doesn't buy us that nuch
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nore tinme in Decenber, but we can nove it in
and have the subm ssions in on the -- | would
have themin on the 19'" then.

MR. BROMN: O Decenber?

CHAI RPERSON  GRI FFI S: Does t hat
work? Yes. Hold on a second. Let ne -- yes,
| would do the 19'" of December. That's the
Tuesday at 3:00.

MR BROMN: Ch, and you deci de on
January 2"?

MR MOY: It would be January 9'".

CHAl RPERSON GRI FFI'S:  The 9'".

MR, BROMN: Ckay.

CHAl RPERSON  GRI FFI S: I was
thinking it would be in that early because |
can't imagine anyone is doing nuch in those
| ast couple of weeks, and we're not going to
get them I nmean, we would be better off
getting themthat early with our tinme off in
this room So if that doesn't conplicate too
much, yes.

Good. So it would be called on
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the 9'" of January. Par don ne. W have a
case that we had scheduled to start at 10:30
t hat norning, so normally our course of action
for a Special Public Meeting goes the entire
nor ni ng.

And what staff is indicating, what
we have decided, that this would be the only
decision on that norning and that way, we
don't inpact the schedule of the Public
Hearing that will be called at 10:30. | think
an hour and a half may well be anple tine for
the Board's deliberation or at | east we won't
put extra cases on for a decision on that
time, so as not torun into difficulties with
t he afternoon.

MR BROMN: So on the 9" we're
tal ki ng about 9:00 a.m or 9:307?

CHAl RPERSON @RI FFI S: W'l call
the Public Meeting at 9:00 on the 9'".

MR, BROMN: Ckay.

CHAI RPERSON  GRI FFI S: No smrks

al l owned. Ckay. And you nust all apol ogi ze to
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me. The arborist in the Ofice of Planning
had indicated that they had a quick comment
and | had indicated that | would allowthemto
address the Board and went straight into
cl osi ngs.

| don't know if you have an
addi tional subm ssion into the record or is
there a qui ck comment that we have m ssed t hat
was i nportant to be put on the record?

MR. EUTSLER |'mnot certain that
they woul d be | ooked upon positively at this
point, at this hour.

CHAI RPERSON CGRIFFI'S:  As if.

MR. EUTSLER: So we'll hold.

CHAI RPERSON CGRI FFI S: Very
reasoned comment there. kay. That bei ng
said, | think we have everything that we need.
Any questions on procedures, subm ssions?
Ckay.

Just for all clarity, of course,
the ANC, the parties are allowed to -- the

record is only open for that of findings and
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concl usi ons, proposed draft orders and those
wll be submtted in. Thereis, obviously, no
opportunity to rebut or address any of those.
Clearly, those are based on the facts that
have been presented in this case and the | egal
reasoni ng behi nd t hose.

Wth that, | don't think | need to
say anyt hi ng el se, unl ess ot hers have comment.
Last coments, questions, clarifications,
procedural questions? Very well.

Thank you all very nuch. Happy
Hal | oween to you all and we will possibly see
you next year. |ndeed.

(Wher eupon, the Public Hearing was

concluded at 4:26 p.m)
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